Se ee ee eee ee 


The George Washington Law Review 


VoLuME 25 JUNE 1957 


TABLE OF CONTENTS 


LEADING ARTICLE 


Antitrust At Last IN Britain: THE RESTRICTIVE TRADE PRAcTICES ACT 
seeeeee++Lucile Sheppard Keyes 


EDITORIAL NOTES 


JupictaL Process vs. COMMAND DisciPLINE: THE ROLE OF THE POLIcy 
DIRECTIVE AND Its Lrui1TaTIONs. .James D. Newton and Howard S. Roberts 
THe AUTOMOBILE DEALER FRANCHISE AcT: ANOTHER EXPERIMENT IN FED- 
ERAL CLass LecGIsLaTIon....Harald W. Strand and James H. French, Jr., 
CONSIDERATIONS INVOLVED IN THE GRANTING OF Bait PENDING APPEAL IN 
Tue FeperAL Courts Edmund H. Feldman and Maurice C. Fleming 


. RECENT CASES 


FEDERAL ESTATE TAXATION—Marital Deduction—Widow’s Allowance Paid Pursuant to 
a Probate Court Order—Requirements of “Passing from Decedent to Surviving 
Spouse” (Proctor D. Rensenhouse, T.C. 1956) 

ADMIRALTY—Right of Indemnity as Between Shipowner and Employer in Cases of 
Injury to Stevedore—Liability of Stevedoring Contractor for Negligence in Per- 
formance of Contract (Hagans v. Farrell Lines, 3rd Cir. 1956) 

ALIENS—DEPORTATION—Federal Income Tax Evasion Defined as a Crime Involving 
Moral Turpitude (Chanan Din Khan v. Barber, N.D.Cal. 1957) 

CopyricGHts—Validity—Error in Affidavit by 17 U.S.C. § 17 (1952) (Adviser’s Inc. v. 
Wiesen-Hart Inc., 6th Cir. 1956) 

FEDERAL Courts—Grand Juries—Power of the District Judge to Demand or Prevent 
} Return of an Indictment (United States v. United States District Court, 4th 
ir. 1956) 

FEepeRAL EsTATe TAXATION—Gross Estate—Transfers with Retained Life Estate—Life 
Insurance Policy Coupled with Annuity Contract (Fidelity-Philadelphia Trust Co. 
v. Smith, 3d Cir. 1957) 

FEDERAL INCOME TAXATION—Applicability of the Capital Gain Provisions to Amounts 
Received in Consideration of the Transfer of Carved-Out Oil Payments Not Pledged 
for Development (Commissioner v. P.G. Lake, Inc., 5th Cir. 1957) 

FEDERAL INCOME TAXATION—Inadequate Capitalization—Legitimate Business Purpose 
(Estate of Miller v. Commissioner, 9th Cir. 1956) 

Mimurrary LAW—EvipeNce—Privilege Against Self-Incrimination—Urine Extraction 
(United States v. Jordan, U.S.C.M.A. 1957) 

PaTENTs—Interference—Reduction to Practice—Composition of 
Utility (Blick v. Treves, C.C.P.A. 1957) 


BOOK REVIEWS 


SELECTED WRITINGS ON EVIDENCE AND TRIAL 

PROFESSIONAL ETHICS OF CERTIFIED PUBLIC ACCOUNTANTS 

THEORY AND REALITY IN PUBLIC INTERNATIONAL LAW Arthur S. Miller 
REGULATING BUSINESS BY INDEPENDENT COMMISSION William N. Early 


THe GeorceE WASHINGTON LAW REvIEW is published monthly during October, March, April and 
June, with a bimonthly double-sized issue published during December-January. Subscriptions 
$5.00 per year; foreign $5.50 per year. Single issues $1.00 each (except Vol. 5, No. 3, $5; Vol. 
8, No. 3, $2; Vol. 25, No. 2, $2). Rates quoted on request for bound volumes and advertising. 
Entered as second class matter at the Post Office at Richmond, Virginia. Printed by The 
Williams Printing Co., Richmond. 


If subscription is to be discontinued at expiration, notice to that effect should be given. 
Otherwise it will be renewed automatically, in accord with the standard practice of law reviews. 
Address all communications to THE GEORGE WASHINGTON LAW ReEviEW, The George Washington 
University, Washington 6, D.C. 


Copyright © 1957 by The George Washington University 
[i] 





in 1932, exclusively to public or governmental law. The decision to limit the 

subject matter of the Review to this field was motivated by the special oppor- 
tunity for service arising from the proximity of the University to the primary sources 
of governmental law, and by the belief that all members of the legal profession have a 
vital interest in keeping abreast of this pervasive and expanding area of the law. Typical 
subjects of public law include, among others, administrative law, constitutional, gov- 
ernment contract, international, labor, military, trade regulation, taxation, patent, 
trademark and copyright law. 


T: Georce WasHINGTON Law Review has been devoted, since its establishment 





BOARD OF STUDENT EDITORS 


Cuartes A. Hosss 
Editor-in-Chief 
JoHN C. WREN JOHN W. F. FAIRCLOTH HAROLD T. Moore 
Associate Editor for Associate Editor for Associate Editor for 
Editorial Notes Recent Cases Administration 


SmNEY HARRIS CHRISTOPHER S. CHANGARIS DANIEL P. WorTH 
Research Editor Business Editor Patent Editor 


Rosert W. Coin, Recent Cases HAROLD LEVINE, Recent Patent Cases 
EpMuNp H. FeLpMAN, Recent Cases '  _ Eugene M. MALKIN, Assistant Research 
Epna P. GOLDBERG, Assistant Research SUZANNE RicHarps, Recent Cases 
Upton K, GuTHERY, Recent Cases Davip Rossins, Recent Patent Cases 
Doucias A. KAHN, Recent Cases E. Gene Wane, Recent Cases 

CHARLES E. MARTIN, Book Review Editor 


Davp E. BEAN HARVEY GOBETZ RAYMOND J. RASENBERGER 
Gene A. BECHTEL CHARLES W. HALLECK Howakgp S. Roserts 
WALTER C. BERNKOPF GEORGE HARRINGTON Karu I. SALZBERG 
DONALD D. BosBEN DONALD J. HAYES Bruce Z. SEGAL 
RICHARD BRYER MILTON HELLER Frigpa S. SHAPIRO 
CARL RAY BURNS GEORGE MALHIOT CHARLEs S. SOLOMON 
MELVIN COHEN PAUL E. MCNULTY Mary P. STEVENS 
Grover C. COOPER C. ALAN MELTON HARALD W. STRAND 
Geaorce P. COULTER HAROLD MESIROW CHARLES W. THOMPSON 
ANTHONY P. De Lio JoHN H. MION Byron WELCH 
Louis H. DIAMOND Jerry W. MITCHELL Rosert O. WELLs, JR. 
JAMEs H. FRENCH, JR. CLINTON NEWMAN Ciypgs F. WILLIAM 
ANTOINETTE B. FRIEDMAN JAMEs D. NEWTON PAUL G. WILSON, JR. 
Rosert W. GAMBINO JASON C. PRIMACK JoHN J. YuROW 

EARLE W. PUTNAM 


Gten E. Weston, Faculty Editor 
Mrs. REGINA M. STAck, Business Secretary 


The Law Review is pleased- to announce the selection of Mitchell S. Cutler to be Student 
Editor-in-Chief of Volume 26. Also selected as student editors are Kenneth G. Anderson, 
Gaylord N. Benton, Paul H. Blaustein, William J. Critchlow, John B. Evans, William T. Ivey, 
Jr., William R. Judy, Carl G. Love, David Machanic, Stanford E. Parris, Gordon S. Thatcher, 
Richard M. Thomas, John L. White and George F. Wilsey. 


[ ii] 





The George Washington Law Review 


VoLuME 25 JUNE, 1957 NuMBER 5 


ANTITRUST AT LAST IN BRITAIN: THE RE- 
STRICTIVE TRADE PRACTICES ACT OF 1956 


Lucile Sheppard Keyes* 


The United States has had over 65 years of experience in legislation 
designed to foster free competition. On the other hand, Britain has only 
recently turned its attention to an antitrust type of regulation of private 
business practices. In 1948, the Monopolies and Restrictive Practices Act* 
was passed, whose practical effect, as will be seen, was severely limited. 
It did, however, serve to declare a parliamentary interest in restraints of 
trade. Not until last year was a true regulatory statute finally passed—the 
Restrictive Trade Practices Act of 1956. 

It is perhaps impossible for an American observer to assign proper 
relative weights to the various causes accounting for the postwar de- 
parture from the government-approved restrictions and “rationalization” 
of the inter-war period in Britain. However, one important factor was 
certainly the newly urgent need for promoting productive efficiency to 
maintain the country’s competitive position in world markets. Also sig- 
nificant was the resurgence of economic liberalism during the recent years 
of prosperity and high employment. 

The following discussion of the 1956 Act will take up in turn the 
practices it covers, the procedure prescribed for dealing with them, and 
the criteria specified for their judgment. Some general conclusions will 
be offered concerning British antitrust policy as it stands today and 
some reforms and additions thought desirable will be suggested. First, 
however, the principal features of the 1948 Act will be briefly discussed 
for purposes of comparison. 


I. Tue Monopoties AND REstTrRICTIVE Practices Act oF 1948 


The Monopolies and Restrictive Practices Act of 1948, which rep- 
resented the first attempt by any modern British Parliament to deal in 


* Economist, specializing in problems of economic regulation. B.A. 1940, Wellesley 
College; M.A. 1942; Ph.D. 1948, Radcliffe College. Author of FepeRAL CoNTROL OF 
Entry into Arr TRANSPORTATION (1951). 

1The Sherman Antitrust Act was passed in 1890. 26 Strat. 209, as amended, 15 
U.S.C. § 1 (1952). 

‘. 2 Monopolies and Restrictive Practices (Inquiry and Control) Act, 11 and 12 Geo. 
, Ch. 66. 
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the general problem of private restraints of competition, embodied no 
substantive law on the subject. No restrictive practice or degree of 
market control (however defined) was made illegal. Moreover, the 
Monopolies and Restrictive Practices Commission created by that act 
was (and is) empowered only to investigate and recommend, and this 
not on its own initiative but on that of the Board of Trade. Remedial 
or preventive action can, under that act, be taken only by Parliament or 
by Ministerial order subject to the approval of Parliament. For this 
purpose, the law did give authority to the appropriate Ministries to is- 
sue new types of order—e.g., for the termination of agreements, of boy- 
cotts, or of preferential buying or selling policies—when in their opinion 
necessary to deal with “mischiefs” resulting from conditions or practices 
reported on by the Commission and declared by it or by Parliament to 
be against the public interest. By 1957, however, only one such order 
had been issued; this order applied to the first of the industries inves- 
tigated.* The selective imposition of legal obligations to refrain from 
practices widely engaged in other industries, without any justification 
in law for the incidence of the obligations, was early felt to be unfair. 
In several subsequent instances, action in accordance with the Com- 
mission’s stated views was, however, obtained by informal arrangement. 


The main significance of the 1948 Act was not that it initiated a 
positive policy towards monopoly and restrictive practices, but rather 
that it indicated a prevailing parliamentary opinion that some such 
policy ought to be developed. Certainly, the act was better designed 
to bring about accumulation and analysis of information than to ac- 
complish a program of action. Some of its parliamentary supporters 
had regarded the 1948 Act as a means for achieving a “flexible” pro- 
gram of monopoly control, but in fact its policy content was too vague 
to form a satisfactory basis for amy program. Even a “flexible” pro- 
gram must have some consistent guidance in principle. The act, how- 
ever, merely specified the class of phenomena which the Commission 
could be ordered to investigate and set forth certain factors to be con- 
sidered (among other things) in the evaluation of these phenomena. 
This enumeration of factors does no more than suggest that the broad 
aim of the act is the furtherance of productive efficiency and techno- 
logical progress. The range of interpretation left open by the act is 
so broad as to make it quite inappropriate as a basis for action. 


3A statement to this effect was made in the House of Commons in May, 1956, by 
the ng President of the Board of Trade, Peter Thorneycroft. H.C.Deb. 552, col. 1166 
(1956). 

4 The relevant provision of the act, section 14, is as follows: “In determining whether 
any conditions to which this Act applies or any things which are done by the parties 
concerned as a result of, or for the purpose of preserving, any conditions to which 
this Act applies, operate or may be expected to operate against the public interest, all 
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Since consensus on the general problem of monopoly and restriction 
was reached in Parliament only at this level of vagueness, it was surely 
right that the power to act was not delegated to the Commission. But 
this same indefiniteness of principle was bound to make amy action on a 
particular case, even the special action of Parliament, seem arbitrary and 
unfair. Moreover, the business public no less than the Commission lacked 
an adequate guidepost for action, so that the usual preventive effect of 
law was sacrificed. Hence the influence of the act probably extended 
not much further than the particular areas actually studied by the Mo- 
nopolies and Restrictive Practices Commission. If the affected parties 
had been more disposed to resist the informal pressures exerted by the 
Commission and other agencies of Government, the application of the 
act might have been slowed down and narrowed even more by need for 
formal parliamentary action in each case. In sum, the relatively efficient 
normal governmental procedure whereby the law is made by the legisla- 
ture, and its application to particular cases delegated to other agencies, 
was not available to deal with the British monopoly problem in 1948; 
and the reason for this was the lack of a sufficiently definite parliamentary 
consensus on this matter.® 


II. THe Restrictive TRADE Practices Acr or 1956 


The Act of 1956,® in contrast to the earlier law, embodies a real sub- 
stantive policy, though only in a part of the whole field of private re- 


matters which appear in the particular circumstances to be relevant shall be taken into 
account and, amongst other things, regard shall be had to the need, consistently with 
the general economic position of the United Kingdom, to achieve—(a) the production, 
treatment and distribution by the most efficient and economical means of goods of such 
types and qualities, in such volume and at such prices as will best meet the require- 
ments of home and overseas markets; (b) the organisation of industry and trade in 
such a way that their efficiency is progressively increased and new enterprise is en- 
couraged; (c) the fullest use and best distribution of men, materials and industrial 
capacity in the United Kingdom; and (d) the development of technical improvements 
and the expansion of existing markets and the opening up of new markets.” 

5 A second major characteristic of the 1948 Act is that in general only conditions or 
activities affecting one-third or more of a given product can be the subject of public 
interest conclusions or recommendations by the Commission or of the Ministerial 
orders authorized by the act. As to supply, such conditions or practices must affect at 
least one-third of the total for the United Kingdom or “any substantial part thereof.” 
As to process, they must affect at least one-third of the total product undergoing that 
process in the United Kingdom or “any substantial part thereof.” As to export, they 
must affect at least one-third of the national production of the affected good. 
The necessary one-third can be reached by counting one firm or by counting two or 
more firms engaged in restrictive practices. The act leaves to the Board of Trade 
and the Commission the problems of defining the product and of eae the 
~ units in which to compute the required proportion. Section 20 (3) 
an 

64 and 5 Eliz. 2, Ch. 68. With respect to practices not touched by the new law, 
the 1948 Act remains in force precisely as before. The name of the monopolies and 
Restrictive Practices Commission is formally changed to “Monopolies Commission”, 
and it is reduced in size and somewhat changed in organization, but its duties are the 
same except for the narrowing of its permitted subject-matter. 
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strictions, and contains no “coverage” conditions such as those contained 
in the 1948 Act (see note 5 supra). Only one practice—the collective en- 
forcement of resale price maintenance—is actually outlawed. However, a 
large additional class of practices is made subject to judgment and pos- 
sible ban by a newly-created quasi-judicial agency, known as the Re- 
strictive Practices Court. With respect to these practices, the opinion 
of the 1956 parliamentary majority was sufficiently crystallized to permit 
the formulation of a general rule which in its view was definite enough to 
be a satisfactory basis for delegation to a separate agency of the power to 
judge individual cases. The formulation of a definite general rule also 
made it appropriate that this agency be a court rather than an executive 
department subject to direct parliamentary control; it is only when a real 
consensus is arrived at with respect to general principle that particular 
applications can and should be “taken out of politics.” 7 The fact that the 
Court may include as many as ten laymen (in addition to five judges) 
does not alter its judicial status; as in other such mixed courts,® the opinion 
of the judge is final as to matters of law, and appeal lies through regular 
judicial channels. 


Ill. Practices To Wuicu THE Acr APPLIES 


It seems unquestionable that the framers of the 1956 Act intended it 
to apply to two types of restrictive practice: first, collective discrimina- 
tions, which had been the subject of the first report of the Monopolies 
and Restrictive Practices Commission not confined to a specific indus- 
try;® and second, other agreements among buyers or among sellers re- 
stricting independent action in major lines of business policy (e.g., com- 
mon pricing agreements).1° As the Commission itself had suggested, the 
line between these two classes is hard to draw; for example, a minimum 
price agreement by sellers amounts to an undertaking to “discriminate” 
among potential buyers in the sense that goods will be sold only to those 
offering prices at or above the minimum, even though the aim of the 
agreement may be simply to avoid price competition rather than to favor 
any particular group of buyers.‘ The Commission did not pass on this 
type of agreement because it believed, and with reason, that it was not 
expected to do so. However, the reasoning on which the Commission 
condemned collective discrimination in the narrower sense in large part 


7 Cf. the remarks of the.Lord Chancellor, H.L.Deb. 198, col. 929 (1956). 
8 E.g., the Railway and Canal Commission. 
9 Cottective DiscrIMINATION: A ReEporT ON ExctusiveE DEALING, COLLECTIVE 


Boycotts, AGGREGATED REBATES AND OTHER DISCRIMINATORY TRADE PRACTICES, 
Cmd. 9504 (London, H.M.S.O., 1955). 


10 On this point, see the Second Reading Debate, H.C.Deb. 549 (1956). 
11 CoLLective DiscrRIMINATION, note 9 supra at 5. 
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applies also to other collective restrictions. In fact, the 1956 Act de- 
veloped directly out of the Commission’s 1955 Report, though the law 
departs significantly from the Commission’s recommendations with re- 
spect to procedure and principle of judgment as well as with respect to 
subject-matter, as noted. 


A. Report on Collective Discrimination by the Monopolies and Restric- 
tive Practices Commission. 


For purposes of the Collective Discrimination Report, the Commission 
interpreted its terms of reference to include “all collective arrangements 
or agreements between traders requiring the parties (or any of them) to 
discriminate in their dealings with other persons;” one such practice, 
i.e. arrangements for “aggregated rebates,” was especially singled out for 
the Commission’s attention.1* Agreements between one buyer and one 
seller, licensing agreements between the holder of a patent or trade-mark 
and one licensee, and agreements for the geographical division of markets 
were expressly excluded from investigation. 


The Commission’s main conclusions are indicated by the following 
quotations from the final chapter of its Report:** 


Because they involve collective obligations which in some way 
limit the freedom of the parties in the conduct of their businesses, 
all the arrangements within our reference in some degree restrict 
competition. . .. We do not say that in every individual case this 
restriction is necessarily against the public interest, but we are satis- 
fied that all the types of agreements which we have examined do 
adversely affect the public interest, some to a considerably greater 
degree than others. . . . 

We have been impressed particularly by the effect of a binding 
and collective obligation in preventing manufacturers or distributors 
from experimenting and from trying out new or different ways of 
conducting their business. Such obligations create an undue rigidity 
which may affect the numbers and kinds of concerns engaged in a 
trade, the trading methods adopted by those established in the trade 
and the level of prices both generally and to different classes of 
buyers. 

The collective selection of favoured traders, for exclusive selling 
or buying or for sales on preferential terms . . . can easily lead to the 
creation of a privileged group, subject to relatively little outside 
competition .... 


12 [bid. at 3. 
18 Ibid. at 2. 
14 Ibid. at 81-82. 
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Agreements which bind suppliers to adopt common policies in 
laying down conditions of sale, e.g. in prescribing resale prices . . . 
seem to us likewise to prevent experiment and to protect established 
traders from the competition of those who would otherwise be will- 
ing to introduce new techniques and thus to create a rigidity in 
trading practices which is contrary to the public interest. . . . [Em- 


phasis supplied. ] 


The same sort of argument, the Commission said, applies to agreements 
for the collective enforcement of resale price maintenance and other trad- 
ing rules, supported by the ultimate sanction of boycotting non-conform- 
ers. Though it expressed no view on the desirability of resale price main- 
tenance as such, the Commission pointed out that a uniform and rigid 
application of this policy results in great disadvantages—namely, the 
straitjacketing of whole trades so as “to leave little freedom to manufac- 
turers or distributors in choosing the trading methods and price policies 
they will adopt, or to consumers in exercising a preference between bet- 
ter service at a higher price and a lower price with less service.” Uni- 
formity and rigidity, the Commission reasoned, were direct results of 
collective enforcement, which it also found objectionable on the ground 
that excessive powers—even the power to put a man out of business— 
were exercised by some of the price maintenance associations. The Com- 
mission noted the real difficulties encountered by persons seeking to en- 
force resale price maintenance contracts in the courts, as well as the 
possible concern of some manufacturers and distributors over the results 
of unchecked retail price competition, but concluded that even a favor- 
able verdict on resale price maintenance as such could not justify private 
collective action as a means of enforcement.1® 

Finally, the Commission noted that aggregated rebates “encourage the 
spreading of orders in ways which may not promote the most efficient 
production and are likely, where common price systems exist, to render 
independent competition more difficult.” 1° 


B. Prohibition of Collective Enforcement of Resale Price Maintenance. 


The Commission recommended putting collective enforcement of re- 
sale price maintenance on the same legal footing as other collective dis- 
criminations; the act, however, prohibited such enforcement outright.” 
It is important to note that the prohibition applies to collective enforce- 
ment of individually-set resale prices as well as of those fixed by collective 
agreement (such collective price-fixing itself being a “‘registrable” prac- 


15 Tbid. at 83. 
16 [bid. 
17 Act of 1956, section 24. 
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tice as described in section IV infra). In deference to a widespread 
opinion that individual resale price maintenance was in itself a good 
thing, however, the act greatly strengthened the legal position of in- 
dividual resale price-setters by allowing them to enforce on subsequent 
buyers a price-maintenance obligation incurred by the initial buyer of a 
product, provided only that the subsequent buyers had been notified of 
the content of the original contract.1® 


C. Agreements Registrable Under the Act. 


Subject to certain exceptions to be noted below, the Act of 1956 ap- 
plies to:7® 


. .. any agreement between two or more persons carrying on busi- 
ness within the United Kingdom in the production or supply of 
goods, or in the application to goods of any process of manufacture, 
whether with or without other parties, being an agreement under 
which restrictions are accepted by two or more parties in respect of 
the following matters, that is to say:— 

(a) the prices to be charged, quoted or paid for goods supplied, 
offered or acquired, or for the application of any process of manu- 
facture to goods; 

(b) the terms or conditions on or subject to which goods are to 
be supplied or acquired or any such process is to be applied to 

oods; 
. (c) the quantities or descriptions of goods to be produced, sup- 
plied or acquired; 

(d) the processes of manufacture to be applied to any goods, or 
the quantities or descriptions of goods to which any such process 
is to be applied; or 

(e) the persons or classes of persons to, for or from whom, or the 
areas or places in or from which, goods are to be supplied or ac- 
quired, or any such process applied. 


Parties to the agreement may be of the same or different classes of busi- 
ness, and the restrictions assumed may be of the same or different char- 
acter.2° The “agreements” referred to include agreements or arrange- 
ments not intended to be legally enforceable as well as those which are. 
“Restriction” is defined to include “any negative obligation, whether ex- 
press or implied and whether absolute or not.” 1 The scope of the act is 
considerably broadened by the following provision:”* 


18 Section 25. 

19 Section 6(1). 
20 Section 6(2). 
21 Section 6(3). 
22 Section 6(4). 
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For the purposes of this Part of this Act an agreement which con- 
fers privileges or benefits only upon such parties as comply with 
conditions as to any such matters as are described in paragraphs 
(a) to (e) of subsection (1) of this section [set forth at note 19 
supra], or imposes obligations upon parties who do not comply 
with such conditions, shall be treated as an agreement under which 
restrictions are accepted by each of the parties in respect of those 
matters. 


Further provisions make it clear that the act applies to agreements in- 
volving aggregated rebates; that restrictive agreements entered into by 
trade associations will be considered as entered into by each of their in- 
dividual members; and that the agreement to constitute a trade associa- 
tion is itself registrable if the association makes “specific recommenda- 
tions (whether express or implied) . . . to its members or to any class of 
its members, as to action to be taken or not taken by them in relation 
to any particular class of goods or process of manufacture in respect of 
any matter described in . . . subsection (1)” cited above.”% 


D. Areas Where the Act Does Not Apply. 


Two important sections of the act specify certain areas where it does 


not apply. In section 7, four types of obligations which would otherwise 
come within the definition of restrictions are exempted. These are: (1) 
certain exclusive dealing commitments entered into by iron and steel pro- 
ducers, and their suppliers with the approval of the Iron and Steel Board 
and of the Board of Trade; (2) obligations to observe standards approved 
by the British Standards Institution; (3) obligations relating to workmen 
to be employed, hours of work, wages or working conditions; and (4) 
most important of all, obligations, in agreements for supply or process- 
ing, which “relate exclusively to the goods supplied, or to which the 
process is applied.” °* The more significant application of this last pro- 
vision is to two-party buyer-seller (or contractor-processor) agreements, 
that is, to supply or processing agreements with only one party on each 
side of the market. Where there are two or more parties on either side, 


23 Section 6(5), (6) and (7). 

24 The relevant sections reads as follows (section 7(2)): “In determining whether 
an agreement for the supply of goods or for the application of any process of manu- 
facture to goods is an agreement to which this Part of this Act van ye no account 
shall be taken of any term: which relates exclusively to the s supplied, or to 
which the process is applied, in pursuance of the agreement: "Provided that where 
any such restrictions as are described in subsection (1) of section six of this Act are 
accepted as between two or more persons by whom, or two or more persons to or for 
whom, goods are to be supplied, or the process applied, in pursuance of the agreement, 
this sub-section shall not apply to those restrictions unless accepted in pursuance of 


a previous agreement in respect of which particulars have been registered under this 
Part of this Act.” 
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the provision applies only if the obligation in question is accepted in pur- 
suance of a previously registered agreement. 

As applied to two-party agreements, the apparent purpose of this sub- 
section was “to exclude the ordinary contract of sale” from the registra- 
tion requirement, though it was recognized that such “ordinary” con- 
tracts might actually be significantly similar in their restrictive results to 
agreements which were to be registrable.2* The precise extent of the 
exception actually provided is perhaps open to question: it may well be 
difficult to develop an unambiguous interpretation as to what sort of 
obligation “relates exclusively to the goods supplied.” Many restrictive 
features of sales contracts apparently can be represented as conditions on 
which certain goods are supplied or bought; the commitment by the seller 
may then be merely to sell, or by the buyer merely to buy, the particular 
goods, and this commitment can presumably be disregarded in determin- 
ing registrability. With no legally recognized “restrictive” commitment 
on one side, the entire agreement is, of course, excepted from registration. 
This is true even though the seller requires, for example, that the buyer 
of his gasoline also buy from him anti-freeze and chewing-gum, or that 
he hide competitive chewing-gum on his bottom shelf. If one “side” of 
the transaction can be ignored for purposes of the act, then it does not 
apply.*® The same sort of reasoning apparently applies to a restrictive 
price policy (é.g. a price concession given in return for a commitment to 
hide competitive chewing-gum), for it would seem to be difficult under 
the act to regard a commitment to sell (buy) a product at a given price as 
an obligation or benefit significantly different from a commitment simply 
to sell (buy) the product. If a commitment to accept or pay a certain 
price were to be regarded as a restriction for purposes of the act, then all 
sales contracts would involve restrictions on both sides and none would 
be excepted from registration. 


It does not appear impossible that the act will be interpreted in such a 
way as to include some special classes of two-party sales contracts as 
registrable agreements. However, as has been noted, the act was not 
primarily aimed at this type of arrangement but rather at collective re- 
strictions, both discriminatory and non-discriminatory. Entirely con- 
sistent with this major aim is a provision in section 8 which excepts from 
registration all two-party supply contracts under which no such restric- 
tions as are described in subsection (1) of section six . . . are accepted 


25 This clause, Mr. Thorneycroft said, “is intended to exclude the ordinary con- 
tract of sale . . . . It may well be that in a contract of sale there are mutual restric- 
tions, but everybody would agree that if we so drafted the Bill that contracts for sale 
were registrable we should not see the start, let alone the finish, of the operations on 
which we are engaged for dealing with restrictive practices.” H.C.Deb. 551, Col. 
2113. 


26 On this point, see the statement of Mr. Thorneycroft quoted in note 28 below. 
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other than restrictions accepted—(a) by the party supplying the goods, 
in respect of the supply of goods of the same description to other persons; 
or (b) by the party acquiring the goods, in respect of the sale, or ac- 
quisition for sale, of other goods of the same description.?* 

This exception covers the very important class of two-party buyer- 
seller restrictive agreements known as “exclusive dealing” or “sole 
agency” contracts. It is possible to defend this provision by pointing out 
that the machinery of the act was not suitable to deal with these con- 
tracts; some of the arguments adduced in support of it, however, are much 
less palatable than the exception itself.** Other exceptions include 
(1) agreements expressly authorized by law, (2) licensing and other sim- 
ilar agreements involving patented inventions or registered designs, 
(3) agreements for the exchange of information relating to the operation 
of manufacturing processes, (4) agreements in approved form authorizing 
or regulating the use of trade marks, and (5) agreements containing re- 
strictions relating exclusively” 


(a) to the supply of goods by export from the United Kingdom; 
(b) to the production of goods, or the application of any process 
of manufacture to goods, outside the United Kingdom; 

(c) to the acquisition of goods to be delivered outside the United 
Kingdom and not imported into the United Kingdom for 
entry for home use; or 

(d) to the supply of goods to be delivered outside the United 
Kingdom otherwise than by export from the United King- 
dom. 


Exceptions (2), (3) and (4) are so phrased that superfluous restrictions 
may not be inserted in the specified agreement and the act thus evaded. 
Exception (5) indicates that the “public” with whose “interest” this act 


27 Section 8(3). 

28 Mr. Thorneycroft spoke as follows (H.C.Deb. 551, cols. 2014-2015): “If I am 
asked whether sole agency arrangements are intended to be dealt with in the Bill, the 
answer is, ‘No.’ ... First, sole agency arrangements serve a perfectly good com- 
mercial purpose, and, secondly, the Registrar would never get started if he were 
dealing with the sole agency arrangements. 

“Some companies might go even further and say not only that they will have a 
tied house with regard to their petrol, but will impose other conditions on the 
garage: namely, that the garage will be able to sell only certain accessories. If I am 
asked whether there is a mutual [registrable] arrangement in that case, the answer 
is ‘No.’ We can debate whether there ought to be a mutual arrangement or not, 
but in a normal case the answer is, ‘No.’ ... 

“ . . is there anything else that could be done about it? I think the answer is 
probably, ‘Yes.’ If it is done on any scale at all, it is probably within the mischief 
of the 1948 Act. Indeed, I believe that that is, in fact, the case with these petrol 
company arrangements. .. . 

“".. That is why we have retained the Monopolies Commission so as to deal 
with that type of case.” 


29 Section 8(8). 
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is concerned is the British public; restrictions operating to the immediate 
disadvantage of foreign buyers or sellers are not so clearly to be con- 


demned and are hence left to the wider discretion of the Monopolies — 
Commission. 


IV. ProcepuRE FOR DEALING WITH REGISTRABLE AGREEMENTS 


Except for the collective enforcement of resale price maintenance, the 
agreements covered by the act are “registrable” rather than prohibited. 
This means that the parties to each such agreement may be ordered by 
the Board of Trade to disclose its existence and full import to the Regis- 
trar (an official whose post is created by the act) who will in turn apply 
to the new Restrictive Practices Court for a declaration as to whether 
the restrictions contained in the agreement are contrary to the public 
interest. Terms found contrary to the public interest become legally void 
and the Court may proceed to issue orders to the parties restraining them 
from “giving effect to, or enforcing or purporting to enforce, the agree- 
ment in respect of these restrictions” and from “making any other agree- 
ment (whether with the same parties or with other parties) to the like 
effect.” *° Though a separate ruling will be made on each agreement, it 
is apparently contemplated that the Registrar will give priority to cases 
capable of establishing widely applicable precedents and that subsequent 
similar cases will be dealt with largely by a summary procedure.** 


A. Registration Versus Prohibition Subject to Appeal. 


In the debate on the Restrictive Practices Bill, much was made of the 
fact that the Commission had considered and rejected the registration 
procedure and had recommended instead that collective discrimination 
be dealt with by general prohibition subject to appeal. Upon review of 
its arguments, however, it appears that the Commission greatly overesti- 
mated the difference between the two procedures. As an argument 
against the registration procedure, for example, the Commission declared 
that “individual review of the agreements . . . could only be of value in 
exceptional cases” and furthermore would be “cumbersome, slow and 
unfair.” These difficulties the Commission declared to be “inseparable 
from the case-by-case approach,” which it appeared to associate with the 
registration procedure rather than with its own suggestion of prohibition 
subject to appeal.3? But the right of appeal is, of course, a right to an 
“individual review.” Since the law could not apply to any appealed case 


30 Section 20(3). 
31 Authorized in section 23(2) (c). 
82 CoLtectivE DiscRIMINATION, note 9 supra at 85. 
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until at least a formal judgment had been made upon it, the appeals pro- 
cedure would not—other things being equal—differ necessarily in any sig- 
nificant respect from registration and review.** 


B. Primary Importance of the Criterion of Legality. 


It is not the form of the procedure, but other considerations—notably 
the zeal of the persons entrusted with enforcement and interpretation and 
the clarity of the criterion of legality—which are most important in de- 
termining the effectiveness of a law such as this one. And this seems to 
be true not only if we limit consideration to the two procedures sug- 
gested in the United Kingdom but also if we include our own method of 
legal prohibitions without specific formal provision for individual review. 
The Commission in fact appeared to associate a relatively definite cri- 
terion of legality with its own procedural recommendation, while con- 
demning registration and review as a reconsideration de novo of the total 
public interest implications of each case to be passed on. In the act it- 
self, however, a much more definite legal criterion—closely related to that 
proposed by the Commission to be used in its appeals procedure—was 
prescribed for use by the Restrictive Practices Court. 

The actual effect of the new law, as well as the speed and fairness of its 
application, will depend to a very large extent on the Court’s interpreta- 
tion of the criterion of legality. If the criterion as written is not dis- 
torted by interpretation, and if Registrar and Court perform their in- 
tended functions with energy and persistence, the Act of 1956 can be 
speedily applied to all relevant individual cases. Here the summary pro- 
cedure provided in the law will take the place of the more usual “pre- 
ventive” action whereby laws directly applied in relatively few instances 
become generally effective. If, on the other hand, the Court obscures or 
stretches the meaning of the criterion, so that the anticipated summary 
procedure cannot be employed for a very large proportion of the cases 
passed on, enforcement and effectiveness will bog down. 


V. Tue Pustic Interest CRITERION 


The law provides that any restriction contained in a registrable agree- 
ment shall be considered by the Restrictive Practices Court to be against 
the public interest unless any of certain specified propositions can be 
proved to its satisfaction. These propositions are obviously of the first 
importance for the meaning of the act, and are here quoted in full:* 


83 As outlined by some of its proponents, the appeals procedure would have been 
slower in actual application. Their proposal would have delayed the effectiveness of 
the law in any individual case of a given type of practice until all the appeals of its 
type had been heard. 


84 Section 21(1). 
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(a) that the restriction is reasonably necessary, having regard to 
the character of the goods to which it applies, to protect the public 
against injury (whether to persons or to — in connection — 
with the consumption, installation or use of those goods; 

(b) that the removal of the restriction would deny to the public 
as purchasers, consumers or users of any goods other specific and 
substantial benefits or advantages enjoyed or likely to be enjoyed by 
them as such, whether by virtue of the restriction itself or of any 
arrangements or operations resulting therefrom; 

(c) that the restriction is reasonably necessary to counteract 
measures taken by any one person not party to the agreement with 
a view to preventing or restricting competition in or in relation to 
the trade or business in which the persons party thereto are engaged; 

(d) that the restriction is reasonably necessary to enable the per- 
sons party to the agreement to negotiate fair terms for the supply of 
goods to, or the acquisition of goods from, any one person not party 
thereto who controls a preponderant part of the trade or business of 
acquiring or supplying such goods, or for the supply of goods to an 
person not party to the agreement and not carrying on such a trade 
or business who, either alone or in combination with any other such 
person, controls a preponderant part of the market for such goods; 

(e) that, having regard to the conditions actually obtaining or 
reasonably foreseen at the time of the application, the removal of 
the restriction would be likely to have a serious and persistent ad- 
verse effect on the general level of unemployment in an area, or in 
areas taken together, in which a substantial proportion of the trade 
or industry to which the agreement relates is situated, 

(f) that, having regard to the conditions actually obtaining or 
reasonably foreseen at the time of the application, the removal of 
the restriction would be likely to cause a reduction in the volume 
of earnings of the export business which is substantial either in rela- 
tion to the whole export business of the United Kingdom or in rela- 
tion to the whole business (including export business) of the said 
trade or industry; or 

(g) that the restriction is reasonably required for purposes con- 
nected with the maintenance of any other restriction accepted by 
the parties, whether under the same agreement or under any other 
agreement between them, being a restriction which is found by the 
Court not to be contrary to the public interest upon grounds other 
than those specified in this paragraph, or has been so found in 
previous proceedings before the Court. 


In addition, the Court must be satisfied that: 


. .. the restriction is not unreasonable having regard to the balance 
between those circumstances [i.e., propositions (a) through (g) 
above] and any detriment to the public or to persons not parties to 
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the agreement (being purchasers, consumers or users of goods pro- 
duced or sold by such parties, or persons engaged or seeking to 
become engaged in the trade or business of selling such goods or of 
producing or selling similar goods) resulting or likely to result from 
the operation of the restriction. 


A. Two Important Characteristics of the Criterion. 


Before considering in detail these permitted grounds for exception, two 
important general characteristics of the criterion of legality should be 
noted. First, the burden of proof has been placed upon the proponents 
of the practice; second, the enumerated grounds for exception—though 
perhaps objectionably broad in some respects—do not include “sound 
economic conditions” or “financial stability” or any similar phrase which 
might have vitiated the act and thrown the whole problem of policy to- 
ward collective restrictions open to judicial determination. For if the 
protection of the revenues of participant firms is to be regarded as in the 
public interest, there is in principle no-reason to condemn any restrictive 
arrangement; such protection is itself the aim and the measure of restric- 
tionism. In practice, a court faced with the necessity of trying to recon- 
cile pro-competitive and protective elements in a legally prescribed cri- 
terion of judgment will probably arrive at some more or less arbitrary 
compromise between them, such as a distinction between restrictions 
which are and those which are not apparently necessary to enable firms 
in a given field to earn “normal” profits, however these may be defined.* 
But it is no more possible on economic grounds to defend such an in- 
termediate stand than it is to defend the more extreme position of ab- 
solute protectionism. The product of a firm that can be kept in ex- 
istence only by artificially quashing potential competition is no more 
worth what it costs to the public than the product of a firm that is en- 
abled to reap exorbitant profits by similar restrictions. 

The importance of the first characteristic—the location of the burden 
of proof—becomes particularly evident when we consider the general re- 
quirement that any benefits expected from a given restriction outweigh 
the detriment to the public. Strictly interpreted, this requirement would 
prevent justification of any agreement with an appreciable restrictive ef- 
fect, since it is generally impossible to predict or estimate in advance the 
detriment to the public which will result from a given restriction. It is 
unlikely that the requirement will be strictly interpreted. Nevertheless, 
it should prove to be an important safeguard against the justification of 
restrictions on inconsiderable grounds. 


35 See, for example, the interpretation of the Civil Aeronautics Act, 1938, by the 
Civil Aeronautics Board, discussed in Keyes, FepERAL CoNTROL oF ENTRY INTO AIR 
TRANSPORTATION (1951). 
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B. Specific Grounds for Exception. 





Paragraph (a), the public safety provision, was in substance recom- 
mended by the Monopolies and Restrictive Practices Commission. The 
Commission, however, correctly noted that such situations are better dealt 
with by special legislation, and carefully qualified its recommendation to 
“rare cases in which there is no legislation and it is more convenient, 
temporarily at any rate, that there should be restrictive arrangements so 
that it is not left only to the discretion of individual manufacturers or 
traders to decide on the standards of safety. Such arrangements,” the 
Commission continued, “should, however, specify precisely the standards 
to be observed and should secure that they are in fact observed.” ** 

Paragraph (b) appears at first reading to open the door for many ex- 
ceptions; much will depend on the Court’s interpretation of specific and 
substantial in this connection. As explained by the then President of the 
Board of Trade, Peter Thorneycroft, the provision is intended to apply to 
special cases where the exchange of technical information or the carrying 
on of organized research is contingent upon the maintenance of restrictive 
agreements.** However, one would feel more comfortable about this 
provision if the act had expressly directed the Court to find that the same 
specific benefits could not be obtained by other means before approving 
a restriction to obtain them; moreover, the same sort of -requirement 
might well have been added to paragraph (a). 

Paragraphs (c) and (d) were defended as means of enabling groups of 
traders to protect themselves against entities not subject to the act, such 
as “single-firm monopolies” or public authorities.** It was pointed out 
that the Monopolies Commission had itself recommended permission of 
restrictive agreements where necessary to enable “smaller concerns in a 
trade to compete effectively with a very large concern in that trade which 
is itself resorting to restrictive practices.” *° It need hardly be said that 
the interests of the consuming public are not furthered and may be pos- 
itively harmed by this sort of policy. 

Paragraph (e) was described in Parliament as “one of the most danger- 
ous and difficult Clauses that we have had to discuss.” “Unless carefully 
handled,” Mr. Thorneycroft pointed out, “this Clause, if widened or 
weakened, could ruin the purpose of the Bill.”*° He emphasized the 











36 CoLLecTIVE DISCRIMINATION, note 9 supra at 84. Closely related to this recom- 
mendation was the Commission’s suggestion that exclusive dealing arrangements 
might be tolerated as substitutes for tariff protection in exceptional cases where 
government action should be found “impracticable.” 

37 H.C.Deb. 552, col. 647. The Monopolies and Restrictive Practices Commission 
had found such conditions to exist in certain industries which it had investigated. 

38 H.C.Deb. 552, cols. 659, 664. 

39 CoLLECTIVE DISCRIMINATION, note 9 supra at 84. 

40 H.C.Deb. 552, cols. 671-672. 
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point that to prove resulting temporary unemployment would not be 
enough to fulfill the conditions of the act; as an example of the extraor- 
dinary conditions envisaged in the paragraph, he cited the prewar ship- 
building industry on the British northeast coast. But when does unem- 
ployment cease to be temporary and become permanent? More fun- 
damentally, is it necessary that employment be brought to persons in a 
given area, rather than bringing them to available jobs, simply because 
they happen to reside in an area where “a substantial proportion” of a 
given trade or industry is located and constitutes a relatively large source 
of employment? Here again, the actual effect of the section will largely 
depend on the Court’s interpretation of the statutory language. It seems 
probable that some such provision was the very minimum political price 
that could have been paid in return for the inclusion under the act of 
common pricing agreements, so widely believed in Britain to be a neces- 
sary bulwark against disastrous local depression. 

Paragraph (f) reflects again the domestic orientation of the act, while 
paragraph (g) reasonably enough provides for permitting restrictions 
auxiliary to those approved on other grounds. The latter finds a close 
parallel in a provision recommended by the Commission.*? 


VI. Evatuation or Britisu Poticy 
A. Collective Restrictions. 


On the whole, not too much fault can be found with the treatment of 
collective restrictions under the Act of 1956. When we recall that this 
act represents the first British venture in modern times into statutory 
“antitrust” policy, the loopholes in the legal criterion seem insignificant 
compared to what they might have been, and compared to the real 
achievement represented in the law’s presumption that collective restric- 
tions are against the public interest. The following criticisms, however, 
may be made: (1) As has been noted, the act might well have made it 
clear that collective restrictions to accomplish purposes normally left to 
the law will not be permitted (except as a temporary substitute) unless 
there is no possibility of appropriate legislation. (2) Agreements result- 
ing in specific and substantial benefits to consumers should similarly be 
permitted only when no other method of attaining them is available. 
(3) Any agreements approved for any purpose should be continuously 
supervised to insure that they do not outlive their usefulness or become 
more restrictive than is absolutely necessary.** (4) Approval of restric- 

41 Col. 673. 

42 CoLLecTIVE DISCRIMINATIONS, note 9 supra at 84. 

43 The act does provide for review by the Court of previous holdings upon ate 
tion of an affected party or the Registrar, section 22(1), a provision which Mr. 


Thorneycroft “hoped” would encourage a spirit of experimental liberalism. H.C.Deb. 
549, col. 1936. 
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tions because of their effect on local unemployment should, of course, be 
contingent on an accompanying program of measures to eliminate the 
need for them as speedily as possible. The law’s use of the word “per- 
manent” to describe the prevented unemployment gives an unfortunate 
impression in this connection. (5) Finally, it is to be regretted that the 
coverage of the act is limited to an incomplete list of economic variables 
(i.e. those enumerated in section 6(1)) and to an incomplete list of com- 
modities (notable exclusions being services, such as transport, and labor).* 
On the other hand, those of the nationalized industries which sell products 
other than services are not exempted from the act except insofar as their 
agreements are authorized by act of Parliament or by a scheme, order or 
other instrument made under an act of Parliament, or are covered by 
other exempting provisions applying also to private businesses. 


B. Individual Restrictions. 


The effect of the act with respect to “individual restrictions”—i.e., 
two-party buyer-seller arrangements that adversely affect competition— 
is less satisfactory. On the one hand, it would certainly have been a mis- 
take to try to deal with all of these restrictions in the manner provided by 
the act for collective restrictions. To attempt to register all individual 
transactions which might have a restrictive effect would be quite imprac- 
ticable; moreover, for many types of individual transaction there exists no 
conveniently observable qualitative characteristic which distinguishes re- 
strictive behavior from non-restrictive profit-maximization. Collective 
restrictions are relatively easy to deal with because the mere existence of 
a collective obligation to follow a certain course of behavior indicates 
that there is a departure from normal profit-maximization, probably for 
the sake of protection of the parties from each other or from third par- 
ties, and hence a presumption that the collective decision is against the 
public interest. Some classes of individual restriction do, however, have 
recognizable characteristics which support at least as strong a presump- 
tion of undesirability as that which attaches to collective decisions. It is 
certainly unfortunate that one of the more conspicuous of these, exclusive 
dealing arrangements, was expressly exempted from the operation of the 
1956 Act partly on the ground that such arrangements “serve a perfectly 
good commercial purpose,” #° and that a second, individual resale price 
maintenance, was legally strengthened by the act. Much greater diffi- 
culty attaches to the formulation of legal criteria with respect to such in- 
dividual restrictions as price discrimination (where it is necessary some- 
how to distinguish between a restrictionist and a non-restrictionist price 


44 H.C.Deb. 549, col. 1930. 
45 See note 28 supra. 
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policy) and long-term buyer-seller commitments, including as an ex- 
treme case vertical integration. Here, criticism of the British failure to 
act would be inappropriate. We have yet to solve these problems satis- 
factorily in this country. 

When the Restrictive Practices Bill was being debated in Parliament, it 
was pointed out that it would not cover certain notorious “tying” ar- 
rangements, widely engaged in between gasoline sellers and garages, which 
had the effect of restricting the access of competing suppliers to the 
market as well as limiting the commercial freedom of the dealers and of 
the buying public. In response to this, Mr. Thorneycroft noted that such 
practices, if “done on any scale at all,” would probably be subject to the 
Act of 1948.46 Apart from the obvious drawback of the at best piecemeal 
effectiveness of the 1948 Act, one may question the wisdom of a pro- 
gram which limits action against individual restrictions to situations satis- 
fying the “coverage” requirements of that law (see note 5 supra). First, 
there is no justification in principle for such a limitation. If there were 
not “coverage” in the sense that some particular market were appreciably 
sheltered from outside competition, the restrictive arrangement would be 
pointless and therefore simply would not exist. If the idea of “cover- 
age” is used in any broader sense, it ceases to have a definite relevance to 
the problem of restriction, and may merely serve to put arbitrary limits 
on the policy of anti-restrictionism in various fields according to the 
vagaries of language or of the verbal keenness of the judiciary. Second, 
as an economizer of governmental effort by concentrating attention on 
important cases, the “coverage” requirement would seem to be inferior 
to some measure which would reflect the potential cost of the restriction 
to the public—e.g. the total value of the affected transactions. Here 
again, the vagueness of the idea of “coverage” makes it an undesirable 
guide. 


C. “Single-firm Monopoly.” 


On the other hand, the 1948 Act may be entirely appropriate for deal- 
ing with the problem of “coverage” itself, the so-called “single-firm 
monopoly.” It is easy to find flaws in the Commission’s treatment of this 
problem so far in its relatively brief career. One admirable feature of 
this treatment—which may or may not have been a temporary phenom- 
enon—was the Commission’s willingness to combine recommendations for 
anti-restrictionist measures and for direct governmental supervision of 
prices,*? a clear recognition of the complementary relationship between 


46 Thid. 


47 For example, in the REPORT ON THE SuPPLY oF ELectric Lamps 92-93 (London, 
H.M.S.O., 1951). 
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the two forms of “regulation”. Even so, the Commission’s freedom to 
investigate all aspects of an individual case, and to recommend whatever 
remedy or remedies seem to it desirable, is admirably suited to a subject 
which has not yet and may never be reduced to a “justiciable” issue. 
The Commission’s lack of power to act is also, of course, entirely ap- 
propriate to this state of affairs. 


D. Need for Regulation of Mergers. 


Perhaps the most pressing need for further legislation at this point in 
Britain is one which was repeatedly pointed out in the Parliamentary 
debate on the 1956 Act: that is, the development of a program to deal 
with mergers.*® Elimination of collective restrictions may be expected 
to give impetus to mergers for at least three reasons: (a) relatively in- 
efficient firms losing their collective “umbrellas” will be tempted to sell 
out to their competitors; (b) stiffer competition will stimulate firms to 
seek whatever economies are to be had from large-scale enterprise; (c) 
firms long accustomed to a collectively sheltered existence will seek a 
legal substitute. Here it would appear to be far better to enact now a 
licensing program, as was suggested by Mr. Wade,* than to rely on the 
essentially unpredictable and slow operation of the 1948 Act. 


48 For example, H.C.Deb. 551, col. 2105. 
49 H.C.Deb. 551, cols. 2105-2112. 
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JUDICIAL PROCESS vs. COMMAND DISCIPLINE: THE 
ROLE OF THE POLICY DIRECTIVE AND 
ITS LIMITATIONS 


James D. Newton* and Howard S. Roberts** 


I. INTRODUCTION 


Article 37 of the Uniform Code of Military Justice’ provides: 


No authority convening a general, special or summary court- 
martial, nor any other commanding officer, shall censure, reprimand 
or admonish such court or any member, law officer or counsel 
thereof, with respect to the findings adjudged by the court, or with 
respect to any other exercise of its or his functions in the conduct of 
the proceeding. No person subject to this code shall attempt to 
coerce, or by any unauthorized means, influence the action of a 
court-martial or any other military tribunal or any member thereof, 
in reaching the findings or sentence in any case, or the action of any 
convening, approving or reviewing authority with respect to his 
judicial acts. 


It is this article which was designed to protect the system of military 
justice from, among other things, the influence of commanding officers, 
and such reliance was placed on it that Congress, in enacting the Uniform 
Code of Military Justice? for all of the services, rejected proposals to 
create a separate judge advocate staff corps from which military courts 
and counsel would be appointed.* 

Article 37 of the UCMJ, however, defines neither influence nor the 
unauthorized means of bringing that influence to bear on a court-martial, 
and it has been the task of the Boards of Review and the United States 
Court of Military Appeals* to define “command influence” and to indi- 


* Member, The George Washington Law Review; Deputy Clerk, Municipal Court 
for the District of Columbia. A.B. 1947, Hamilton College; J.D. 1957, The George 
Washington University. 

** Member, The George Washington Law Review; Captain, U.S.N. B.S.M.E. 1935, 
Purdue University; prospective LL.B. 1958, The George Washington University. 

110 U.S.C. § 837 (Supp. IV 1957). 

? Hereinafter referred to as UCMJ. 


3 H.R. Rep. No. 491, 81st Cong., Ist Sess. 8 (1949); S. Rep. No. 486, 81st Cong, 
Ist Sess. 5 (1949). 


4 Hereinafter referred to as COMA. 
[ 646 ] 
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cate what procedures, in connection with courts-martial, are a means of 
improper influence. Thus it has been held that pre-trial conferences with 
the court in which the accused’s previous derelictions were discussed,° 
conferences relating to disciplinary problems with staff officers subse- 
quently appointed to a court-martial,® pre-trial lectures to a court by a 
staff judge advocate,’ or reading from a commanding general’s address® 
constitute unlawful command influence or else are highly improper. On 
the other hand, general discussion of disciplinary problems with staff 
officers* and criticism of past courts-martial’® have been held not to 
amount to command coercion. 


Unlike the civil courts whose administration of justice is guided and 
tempered by statutory law and consideration of public welfare in gen- 
eral, the military courts must take into account the special problems 
raised by the close association in which members of the services are re- 
quired to live. Chiefly for this reason the thief, pervert, and the repeated 
offender can demoralize an entire company, ship or squadron, and failure 
vigorously to prosecute suspected and known offenders can demoralize 
the services altogether. It is in dealing with these problems that com- 
mand policy comes into conflict with the provisions of Article 37. 


In this difficult area where a balance between justice, discipline and 
morale must be maintained, both the Court of Military Appeals (COMA) 
and the Boards of Review have heretofore limited the scope of their 
opinions to the factual aspects of each case, tending to confine their de- 
cisions to the narrow question of whether the accused was, in fact, preju- 
diced at his trial, rather than attempting to enunciate general principles 
by which the meaning and intendment of Article 37 could be amplified 
with respect to the dissemination of disciplinary policy throughout the 
services and particularly to the courts-martial which, of necessity, must 
apply and enforce that policy. 


Very recently, however, COMA has handed down several significant 
decisions which will require the military services to reappraise disci- 
plinary policy directives. The problem is to determine how the services 
may define, set forth, and apply their disciplinary policies within the 


5 United States v. Hunter, 3 U.S.C.M.A. 497, 13 C.M.R. 53 (1953). 

6 United States v. Ferguson, 11 C.M.R. 251 (1953). 

7 United States v. Zagar, 5 U.S.C.M.A. 410, 18 C.M.R. 34 (1955). 

8 United States v. Barnes, 6 C.M.R. 299 (1952). 

® United States v. Cole, 18 C.M.R. 771 (1954). 

10 United States v. Isbell, 3 U.S.C.M.A. 782, 14 C.M.R. 200 (1954). 

11 United States v. Hawthorne, 7 U.S.C.M.A. 293, 22 C.M.R. 83 (1956); United 
States v. Fowle, 7 U.S.C.M.A. 349, 22 C.M.R. 139 (1956) ; United States v. Plummer, 
7 U.S.C.M.A. 630, 23 C.M.R. 94 (1957); United States v. Estrada, 7 U.S.C.M.A. 


635, 23 C.M.R. 99 (1957); United States v. Holmes,-7 U.S.C.M.A. 642, 23 C.M.R. 
106 (1957). 
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limits which Article 37 imposes on their enforcement through the court- 
martial system. 


II. Tue Recent Decisions—A CriticaL ANALYSIS 


A. The Command Policy Directive. 


Whether, in the exercise of his responsibility for the maintenance of 
discipline within his command, the directives promulgated by a superior 
officer have violated the provisions of Article 37, has hitherto come into 
question only when subordinate officers have misused the directive. 
Improper use of a directive, rather than the directive itself, has been the 
ground for reversal in a number of cases.'* That the policy directive it- 
self might conflict with Article 37 was pointed out in United States v. 
Hawthorne,* decided August 24, 1956, wherein COMA first undertook 
to circumscribe the broad regulatory authority of a commanding officer. 

The majority opinion in Hawthorne held that a policy directive pro- 
mulgated by the commanding general of the Fourth Army was improper 
because it directly tended to control judicial processes rather than merely 
attempting to improve discipline of the command. 

The directive in question was disseminated primarily to subordinate 
commanders in the Fourth Army. It noted that Regular Army personnel, 
constituting a minority of the command, had been responsible for the 
commission of almost two-thirds of the offenses tried by courts-martial 
and stated the desirability of eliminating from the service such Regular 
Army personnel who have demonstrated by repeated misconduct a 
weakness of character rendering them unfit to serve. It provided that 
commanders should exercise consideration for their elimination in the 
following order: 


(a) Elimination by a punitive discharge under sentence by a 
court-martial; 

(b) Resignation in lieu of trial; 

(c) Elimination through appropriate administrative action. 


In connection with (a) above, the directive required that any charge 
against a Regular Army soldier with two, admissible, previous convic- 
tions be referred to a general court-martial which may, under such cir- 
cumstances, sentence the accused to a punitive discharge even though a 


12United States v. Williams, 5 C.M.R. 290 (1952). 


13 United States v. Williams, supra; United States v. Littrice, 3 U.S.C.M.A. 487, 
—< 43 (1953); United States v. Hunter, 3 U.S.C.M.A. 497, 13 C.M.R. 53 


147 U.S.C.M.A. 293, 22 C.M.R. 83 (1956). 
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punitive discharge would not be authorized for the offense with which 
he is charged.° The effect of such referral would be to remove trials 
of minor offenses from courts-martial not authorized to impose a puni- 
tive discharge.'* 

The directive further provided that it should be brought to the at- 
tention of every member of every general court-martial appointed after 
its publication, with the qualification that such action be taken prior to 
the referral of any case to the courts concerned for trial. 

The accused in this case was a Regular Army private tried for op- 
erating a military truck while drunk, being drunk on duty, and mis- 
appropriating a government vehicle by deviating from his normal route 
on the post. He was convicted of the last charge only, and after evi- 
dence of three previous convictions involving drunkenness and disor- 
derly conduct, was sentenced to a dishonorable discharge, total for- 
feiture of all pay and allowances due him, and confinement at hard labor 
for one year. (This was modified to eleven months.) 

The record showed that the accused’s commanding officer, who had 
preferred the charges against him, had recommended trial by a general 
court-martial, “in view of the Fourth Army Policy regarding Regular 
Army EM having two or more previous convictions within a period of 
two years.” 18 The record further showed that the next higher authority 
and two other commanding officers intermediate to the convening au- 
thority also recommended trial by general court-martial. 

In reversing the finding of guilty and the sentence in this case on the 
ground that the commanding general’s directive exceeded the scope of 
permissive instruction,!® deprived the accused’s commanding officer of 
the discretion to determine how the charges should be disposed of, and 
influenced the court trying the accused, COMA said:?° 


We fully appreciate the commanding general’s need for broad 
regulatory authority in his command for the maintenance and im- 
provement of discipline for the effective fulfillment of his assigned 
mission. We have no disposition to curb him in the exercise of 
his powers. On the contrary we have consistently upheld him 
when he has exercised his proper function. For example in 
United States v. Gray, 6 USCMA 615, 20 CMR 331, we 


154127 (c) § B of the Manual for Courts-Martial, United States, 1951, promulgated 
as Exec. Order No. 10214, 16 Fep.Rec. 1303-469 (1951), hereinafter referred to as 
MCM. 


16 Jd. at 4 126(c). 


17 Purely a technical offense, the Government having been in no way damaged by it. 
CM 385052 (Oct. 14, 1955; unreported). 


187 U.S.C.M.A. at 297. 
19 q 38, MCM. 
207 U.S.C.M.A. at 299. 
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pointed out that a “commander has plenary power over his sub- 
ordinate officers regarding command functions.” However, when 
the commander extends his authority into forbidden areas, we must 
strike down his action. Here he acted improperly in a field outside 
his command competency. {Emphasis supplied. ] 


It was the opinion of the majority that the directive, by requiring 
that consideration for elimination from the service be given first to trial 
by general court-martial, and by further requiring that as a general rule, 
any charge against a Regular Army soldier with two admissible previous 
convictions be referred to a general court-martial for trial, both ignored 
normal procedure for disposing of a charge by the lowest appropriate 
court-martial and deprived the accused’s commanding officer of his dis- 
cretion. 

As a practical matter, however, paragraph 33(h) MCM, cited by the 
majority in its opinion,”* requires the officer exercising authority to con- 
vene a summary court-martial to take into consideration the character 
and prior service of the accused as well as the established policies of 
superior authority in deciding on his action or recommendation, and to 
decide to which court the case should be referred should he determine 
that the accused should be separated from the service. Under Army 
regulations, on which COMA declined to comment,”* the lowest court 
which can adjudge a punitive discharge is the general court-martial.” 

It cannot be said that a general policy of eliminating from the service 
Regular Army personnel who are repeated offenders is per se improper, 
and the majority opinion does not so hold. In such case, reference of 
the charges preferred against the accused, whatever the language of the 
directive, would properly have been to a general court-martial. 

From this standpoint it appears that rather than relieve the command- 
ing officer from the exercise of discretion in the selection of the ap- 
propriate court, the directive could be interpreted as merely spelling 
out the procedure prescribed by the MCM, with which the majority has 
no quarrel. 


But if the policy directive did not, in fact, subordinate to it the dis- 
cretion of the accused’s commanding officer with regard to his selection 


21 Jd. at 298. 
22 Td. at 299. See note 1 supra. 


23 Manual for Courts Martial, United States, U.S. Army Cum. Pocket Part at 36 
(1951). Army Regulation SR 22-145-1 as changed by C 1, 6 Mar. 1952, prohibits the 
appointment of reporters for special courts-martial without prior approval of the 
Secretary of the Army. Article 19, UCMJ makes a verbatim record mandatory in all 
cases where a punitive discharge is adjudged. Since under Article 20, UCMJ a sum- 
mary court-martial may not adjudge any type of punitive discharge, the effect of 
SR 22-145-1 is to leave only the general court-martial with power to adjudge a puni- 
tive discharge. 
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of the appropriate court under the circumstances, it did appear to make 
reference of the charges against the accused mandatory, as the majority 
held when it pointed out that “at the very head of the list is trial by 
general court-martial. . . ,” and that there is a strong risk that the ap- 
propriate courts-martial commanding officers so construed the direc- 
tive.** 

Coupled with the emphasis on trial by general court-martial, the fur- 
ther requirement that the directive should be brought to the attention 
of every general court-martial appointed after the publication of the 
policy directive clearly limited the court in the exercise of its discretion 
in adjudging the sentence of the accused. It is equally clear that, by its 
terms, the directive anticipated that the court-martial would carry out 
its policy of eliminating repeated offenders. 

By the terms of the reference of the charges against the accused to a 
general court-martial, its members could not but be aware that the ac- 
cused was a member of that class which the commanding general de- 
sired to eliminate from the service and that, should the court find him 
guilty of one or more of the charges, it was expected that the court 
would adjudge a punitive discharge. Moreover, in view of the trivial 
nature of the offenses with which the accused was charged, it must 
have been apparent to the court that this was the result desired, since 
otherwise some other disposition of the charges against the accused 
would have been made. It would therefore make little difference 
whether care were taken to bring the directive to the attention of a 
court prior to any case being referred for trial because the reference 
itself must, of necessity, call the court’s attention to the directive and 
the desired result. 

While it does not appear that the directive had any substantial in- 
fluence with respect to the court’s findings on the merits, to the extent 
that it made the award of a punitive discharge mandatory, the accused 
was deprived of his right to trial by a fair and impartial court-martial 
contrary to and in violation of Article 37 of the UCMJ. 

A policy directive setting forth the desirability, or even the necessity, 
of eliminating from the service a certain class of offenders is not neces- 
sarily illegal, and a careful distinction must be made between what is an 
illegal policy directive per se and the improper use of a policy directive 
which is legal. Compared with Hawthorne, two earlier cases indicate 
that the use of a policy directive, rather than the directive itself, has 
been the basis for finding prejudicial command influence. 

In United States v. Littrice,*> cited in support of both the majority and 
concurring opinions in Hawthorne, COMA was concerned with the 


247 U.S.C.M.A. at 
25 3 U.S.C.M.A, 487, 1. 13 C.M.R. 43 (1953). 
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propriety of a letter emanating from Headquarters, United States Army, 
Europe, regarding the retention of thieves in the Army. The distribu- 
tion of this letter had been limited, in this instance, and at a pre-trial 
briefing by the convening authority the substance of it was read to a 
court appointed to try a soldier on charges of larceny. While COMA 
found nothing improper in the directive itself,?* ic found that under the 
peculiar circumstances of the case there was command coercion which 
was prejudicial to the accused.”*_ In this connection COMA said:8 


Such a general policy may be necessary and desirable and its 
communication to the personnel of a court is proper. However it is 
preferable to give it to the command rather than to a designated 
court-martial as there may be occasions when a court-martial, in 
good faith, and in a given case could conclude a punitive discharge 
was not warranted. It is one thing to announce a general policy 
and yet another to use that principle to influence the finding and a 
sentence in a particular case. 


The record in Littrice presented a factual situation in which a court- 
martial was ordered to try an alleged thief. At the time the court was 
assembled to be given instructions by the commanding officer, the mem- 
bers knew the nature of the accusation and the identity of the particular 
person to be tried. Immediately before trial the members were ordered 
to assemble. At this meeting the commanding officer personally ap- 
peared and stated that he did so for the reason that the letter from 
Headquarters, United States Army, Europe, had not been distributed to 
the officers of the unit from which this court had been appointed. The 
briefing which followed contained statements taken largely from this letter 
to the effect that sentences which permit one convicted of larceny to re- 
main in the services are improper; that imposition of inadequate sentences 
brings the armed forces into disrepute; that great care must be exercised 
in the selection of officers to serve on courts-martial and that when in- 
dividuals selected for that duty have verified by their performance that 
they have certain qualifications, appropriate notations will be made on 
their efficiency reports. In addition the staff judge advocate advised the 
members that prerogatives of the convening authority should not be 
usurped; that the court-martial’s findings and sentence are relatively un- 
important in view of the thorough review given by division headquarters, 
and that failure to recognize that the Army is no place for thieves is a 
serious deficiency. 


26 Id. at 493. 
27 Td. at 495. 
28 Jd. at 494. 
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On this record it was the conclusion of COMA that:2° 


In order to permit military justice to operate properly com- 
manders must use discrimination in the manner in which they seek 
to maintain discipline by directions to members of courts-martial. 
This case is a concrete example of how a combination of events and 
statements can deny an accused the fair and just trial contemplated 
by the Uniform Code of Military Justice. 


Where the same letter had received a normal distribution, even though 
the members of the court-martial trying the accused were familiar with 
its contents, conviction of the accused on charges of housebreaking and 
larceny was sustained in United States v. Isbell.® Pointing out that in 
Littrice the letter had been read to the members of a particular court im- 
mediately before the trial of the accused and that its use had been con- 
demned on that specific ground, COMA distinguished the Isbell case thus: 


The circumstances of the instant case are entirely different. Here 
the letter was disseminated to the command as a part of a general 
program of indoctrination and instruction. When this document 
was distributed, the offenses of which the accused was convicted 
had not been committed, nor had the court-martial before which he 
was tried been appointed. Therefore the references to efficiency 
reports can hardly be said to contain any threat to the members of 
a court, without distorting the plain language of the letter beyond 
its usual and intended meaning. As used in this case, the letter of 
the Commanding General, United States Army, Europe, was an 
appropriate directive to a subordinate commander. Such use was 


a legal one. 


The significant criteria for COMA’s decision on the question of whether 
command influence was present in these cases were the circumstances 
under which it was communicated to the court. It should be noted that 
the directive which COMA found illegal in Hawthorne conformed sub- 
stantially with the precepts for such directives set forth in these cases in 
that it was addressed to a command as a whole and not to the members of 
an individual court, and in that, although its terms required that it be 
brought to the attention of every subsequently appointed general court- 
martial, such action was to be taken prior to the referral of any cases to 
such court for trial. The chief distinction between the directive in- 
volved in Hawthorne and the directive under question in Littrice and 
Isbell was emphasis put upon trial by general court-martial as the method 


29 Id. at 495, 496. 
30 3 U.S.C.M.A. at 787, 788. 
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by which an undesirable class should be eliminated from the Army. 
Absent this feature, under the holdings in Littrice and Isbell it is difficult 
to see how the directive in Hawthorne would come within the pro- 
hibitive language of Article 37, UCMJ. 


B. The Command Policy Directive in the Court-Martial. 


The limits of permissible instruction which a convening authority may 
give to the personnel of a court-martial are precisely defined by the 
Manual for Courts-Martial as follows:** 


Such instruction may relate to the rules of evidence, burden of 
proof, and presumption of innocence, and may include information 
as to the state of discipline in the command, as to the prevalence of 
offenses which have impaired efficiency and discipline, and of com- 
mand measures which have been taken to prevent offenses. Except 
as provided in this manual, the convening authority may not, how- 
ever, directly or indirectly give instruction to or otherwise unlaw- 
fully influence a court as to its future action in a particular case. . . . 


While this language would seem to allow some latitude with respect to 
the disciplinary policy directives which may be considered by a court- 
martial during trial, three recent decisions of COMA have held that read- 
ing, or otherwise introducing these documents during trial amounts to 
prejudicial command influence.** There is little, if any, precedent for 
these rulings; hitherto where the question of whether a commander’s in- 
structions to the court have been prejudicial, the decision has hinged on 
whether the particular accused was, in fact, prejudiced by the instruc- 
tions.** A finding that the accused was prejudiced by command instruc- 
tion has been predicated on the timing and the circumstances under 
which the instruction was given,** and where the court’s finding or the 
sentence imposed has not reflected prejudice, the injection of command 
policy into the trial has been held to be harmless.*® 

United States v. Fowle,* decided August 31, 1956, involved an ac- 
cused who had been sentenced, among other things, to a bad conduct 


31 MC, 38. 

82 United States v. Fowle, 7 U.S.C.M.A. 349, 22 C.M.R. 139 (1956) ; United States 
v. Estrada, 7 U.S.C.M.A. 635, 23 C.M.R. 99 (1957); United States v. Holmes, 7 
U.S.C.M.A. 642, 23 C.M.R. 106 (1957). 


33 United States v. Lopez, 4 C.M.R. 629 (1952); Bay States v. Williams, 5 
C.M.R. 290 (1952) ; United States v. Barnes, 6 C.M.R. 299 (1952). 


34 United States v. Navarre, 5 U.S.C.M.A. 32, 17 C.M.R. 32 (1954) ; United States 
v. Zagar, 5 U.S.C.M.A. 410, 18 C.M.R. 34 (1955). 


35 United States v. Williams, 5 C.M.R. 290 (1952); United States v. Cole, 18 
C.M.R. 771 (1955). 


367 U.S.C.M.A. 349, 22 C.M.R. 139 (1956). 
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discharge. COMA held that where trial counsel insisted on bringing to 
the attention of the court martial the substance of a Secretary of the 
Navy Instruction*’ to the effect that it is Navy policy to separate from 
the service persons who have been convicted of larceny or other offenses 
involving moral turpitude, the mention of the directive was error which 
could not be purged by the subsequent action of the convening authority 
in lessening the period of confinement and the forfeitures adjudged. 

In this case the accused had pleaded guilty to, and was convicted of 
larceny by a special court-martial. Trial counsel then attempted to read 
the Secretary of the Navy Instruction in question, and when cut short by 
the President of the court, said: 


I would just like the court members to be aware of the fact that 
it is the policy to separate persons who have been convicted of of- 
fenses involving moral turpitude.** [Emphasis by COMA.] 


After argument by defense counsel that this instruction did not take 
discretion away from the members of the court-martial board, and an 
argument for clemency, trial counsel then said: 


I would just like to state that I can see no reason for not imple- 
menting the SecNav instruction.®® [Emphasis by COMA.] 


Prejudice resulted from the effect of the last quoted statement of the 
trial counsel on the members of the court. It was not held to be im- 
proper for trial counsel to make a pre-sentence argument, but under the 
decision in United States v. Olson® such argument should be confined 
to evidence of record. Relying on its decisions in Littrice and Haw- 
thorne, the majority said that, while under the holding in Isbell such a 
policy directive did not violate the law, it could not be used to influence 
the finding and sentence in a particular case, and that where commanders 
extended their authority into forbidden areas, such action must be stricken 
down. The directive in this case, emanating from the Secretary of a 
service, would be even more persuasive in influencing the members of the 
court. The insistence of trial counsel that the policy, of which the mem- 
bers of the court were presumably aware, be implemented could only be 
for the purpose of influencing the court and did in fact influence the 
members of the court whether consciously or not. It was the view of the 
majority that such influence could not be overcome by an instruction of 


; aad of the Navy Instruction 5810.8, later renumbered as 5815.2 (Dec. 20, 
954). 
387 U.S.C.M.A. at 351. 
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the law officer or president of the court that the directive was not binding 
on the members of the court and that prejudice resulted, as the convening 
authority found, from the instruction’s demand that persons convicted of 
larceny be separated from the service. 


The opinion in Fowle was not, however, taken to exclude any and 
every reference to command policy directives at the court-martial trial. 
Read carefully, the general and condemnatory language of the majority 
opinion seems to indicate two principal points of prejudicial error. The 
first of these was the insistence, in the terms of the opinion, of the trial 
counsel that the directive be implemented, and the second was the man- 
datory nature of the directive itself. The opinion left open the question 
of whether the error found in the circumstances of Fowle could not be 
overcome in some manner other than the cautionary instructions advo- 
cated by Judge Latimer in his concurring opinion. Evidently the Navy 
felt that the error could be avoided. In the companion Estrada and 
Holmes cases decided on March 8th of this year, however, the same 
majority made it abundantly clear that in Fowle it had unqualifiedly 
rejected any reference to any command policy directive during the trial. 
The majority held to this opinion notwithstanding that the instruction 
to which the trial counsel in Estrada referred* was radically different 
from that submitted to the court in Fowle in that it clearly admonished 
the court that every case must be judged on its individual merits and in 
that it accorded the court full discretion to take such action as it be- 
lieved would best serve the ends of justice. Moreover, the terms of the 
reference were only general with no hint of insistence that the instruc- 
tion be implemented. In the Holmes case, where the instruction had 
been read to the court, the majority further held that that portion of 
the same instruction‘? purporting to give the court members full dis- 
cretion in each case did not render the error harmless. 


By its holdings in Estrada and Holmes the suggestion, which could be 
inferred from its opinion in Fowle, that under different circumstances it 
might be proper to refer to a command policy directive, was stricken 
down. The Navy’s experiment in this direction had failed. 


In separate opinions rendered in Fowle and Estrada, Judge Latimer 
pointed up a grave inconsistency in the position taken by the majority. 
In Fowle he concurred in the disposition of the case on the separate 
ground that the president of the court failed to caution the members 
that the instruction was not mandatory. In Estrada and Holmes he dis- 
agreed altogether with the conclusion of the majority. It is Judge 
Latimer’s view that such instruction not being improper per se as 


41 Secretary of the Navy Instruction 5815.2A (Mar. 12, 1956). 
42 [bid. 
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COMA has held,** it would follow that calling it to the attention of a 
court-martial is not improper so long as such action does not amount to 
compelling the court to carry out the instruction. The essence of his 
opinion is that to hold otherwise, as did the majority, is to hold that 
such matters which the members of the court are legally required to 
know may not be brought to their attention. 

Finally, in United States v. Wallinch,“* COMA has ruled that when 
an instruction attempts to set up administrative criteria for the disposi- 
tion of certain classes of offenders, allowing the court-martial to have 
access to the instruction in its deliberation amounts to command in- 
fluence. The crux of the Wallinch decision lies in the fact that the 
directive in question*® made it clear that the court-martial was being 
employed to accomplish what could not be accomplished by adminis- 
trative proceeding. 

The accused in this case had been brought to trial on 4 charge of 
sodomy, but was convicted by a general court-martial of committing 
an indecent, lewd and lascivious act with another. When defense coun- 
sel attempted to discredit an allegedly voluntary confession of the ac- 
cused offered into evidence, reference was made to the instruction which 
set out the procedures for the disposition of personnel in cases involving 
homosexual tendencies. In those cases where the evidence supports a 
proposal or attempt to perform an act of homosexuality, the instruction 
directed that enlisted personnel were to be offered a choice between ac- 
cepting an undesirable discharge or trial by general court-martial. It 
was the argument of defense counsel that the ONI agent who had re- 
ceived the confession had promised the accused that he would be given 
an administrative discharge.** 

At the request of the president of the court a copy of the instruction 
was submitted to the court members for use in their deliberations. 

It was the view of the Board of Review that the elements of preju- 
dice which COMA had condemned in Fowle were not present in either 
the language of the instruction or the Government’s construction of it, 
and that the instruction in question went no further than to set up an 
acceptable criterion of punishment, viz., that the accused “should be 
punished in direct proportion to the seriousness of the offense itself.”*7 

COMA did not, in this case, consider the purpose for which the in- 
struction was received by the court. It would appear, however, that 
considered by itself the instruction involved the same element of preju- 


43 United States v. Littrice, supra note 13; United States v. Isbell, supra note 10. 
44____ UJ. S.C.M.A. ——, —— C.M.R. —— No. 9223 (decided May 3, 1957). 

45 Secretary of the Navy Instruction No. 1620.1. 

46 NCM 56-01605 (decided Sept. 19, 1956; unreported). 

47 Tbid. 
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dice as that in Hawthorne, inasmuch as it anticipates that the court will 
give effect to its dispositive provisions by adjudging a punitive discharge 
should it find the accused guilty. 

But even if the instruction were received by the court for the purpose 
of testing the credibility of the accused’s defense, the obviously preju- 
dicial effect of allowing the court to consider it while deliberating the 
outcome of the case would make it questionable whether, even for this 
limited purpose, the court should have been allowed to consider the 
document. 

While Wallinch falls roughly into the series of cases beginning with 
Fowle, it is clearly distinguishable from the preceding cases in that, what- 
ever discretion the directive purported to give the court, the circum- 
stances of the case alone operated to remove that discretion. The Board 
of Review, which significantly agreed with the holding in Fowle, might 
have better found that the latitude allowed by the instruction was ac- 
corded not to the courts, but to officers whose duty it was to decide how 
to proceed with respect to this class of offenses. 


C. The Command Policy Directive in the Post Trial Review. 


UCM] and the MCM provide abundant protection for the rights of an 
accused during the post trial review processes.“ The convening au- 


thority is required to refer the record of every general court-martial to 
his staff judge advocate or legal officer who shall submit his written opin- 
ion thereon to him.*® Similarly, every record of trial by special court- 
martial in which a bad conduct discharge is adjudged must also be re- 
ferred for review and advice.°° The review includes a summary of the 
evidence in the case, an opinion as to the adequacy and weight of the 
evidence and the effect of any error or irregularity respecting the pro- 
ceedings, and a specific recommendation as to the action to be taken. 
Reasons for both the opinion and the recommendation are stated. 
Article 64 of the UCMJ places responsibility for review squarely on the 
shoulders of the convening authority. By the provisions of that article, 
he is directed to affirm only such sentence, or such part or amount of the 
sentence as he finds correct in law or fact, and as he in his discretion 
determines should be approved.®? The convening authority may suspend 
the execution of any sentence except a death sentence.** The MCM sug- 
gests that a bona fide consideration of the sentence should be given by the 


48 Art. 37, UCMJ; 4 38, MCM. 
49 Art. 61, UCMJ. 

50 MCM, 4 85a. 

51 Id. at 4 85b. 

52 Art. 64, UCMJ. 

53 Id. at Art. 71d. 
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convening authority in every case** and each person convicted of a 
crime should be weighed individually to determine his potential for re- 
demption.* 

The post trial review of courts-martial records by reviewing authorities 
is subject to the same careful scrutiny for improper influence as is the 
conduct of the trial itself. Policy statements, regardless of the source or 
the purpose, when entering into the review processes, can constitute 
grounds for reversal or remand for rehearing. 

In the recent case of United States v. Plummer, decided March 1, 
1957, the accused, on his plea of guilty and without the presentation of 
any evidence, was convicted by a general court-martial of a fourteen-day 
unauthorized absence and the larceny of $140 in violation of Articles 86 
and 121 UCMJ respectively. The court adjudged a sentence which in- 
cluded a dishonorable discharge and confinement at hard labor for two 
years. Upon review, at the convening authority level, an Assistant Staff 
Judge Advocate recommended suspending the dishonorable discharge. 
The Staff Judge Advocate stated in his addendum to this review that all 
barracks thieves should be eliminated from the service as a matter of 
military custom and necessity. The convening authority did not suspend 
the discharge. COMA returned the record for further review by a dif- 
ferent convening authority holding that the Staff Judge Advocate’s re- 
view misinterpreted the law and was ambiguous because it could reason- 
ably be construed as saying that, as a matter of law, it would be contrary 
to the custom of the Army to lessen the accused’s sentence. If it was so 
construed by the convening authority, the accused did not receive the 
benefit of the convening authority’s conscious discretion on the quantum 
of punishment he should approve. Judge Latimer in his concurring opin- 
ion held that the Staff Judge Advocate’s statement amounted to a recom- 
mendation that the convening authority act as an automaton and elim- 
inate all members of a class of offenders, without regard for individual or 
extenuating circumstances. 

The Staff Judge Advocate’s review of the Plummer case restated, 
though in less delicate language,®’ the same general policy regarding the 


54 MCM, 4 88b. 
55 Id. at { 88e(2) (b). 
56 7 U.S.C.M.A. 630, 23 C.M.R. 94 (1957). 


57 The staff judge advocate expressed himself in the following language: 
“While civilian courts would no doubt have imposed a less severe sentence, and be- 
cause of the youth of the accused and no previous civilian criminal record, would 
probably have suspended the entire sentence, we in the Army cannot take that position 
with a barracks thief. In my opinion a man who steals 50¢ from a fellow soldier in 
the barracks has committed a much more serious offense than some civilian who steals 
$500.00 from some person’s house in which he does not live. This is because soldiers 
must live together and must trust each other. If this trust is broken by one soldier 
stealing from his fellow soldiers, then there is no room for that individual in the Army, 
no matter what his record may have been. I do not need to tell you because it is a 
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retention of thieves in the service that has been found in published policies 
of Service Secretaries,®® Service Commanders®® and in the Manual for 
Courts-Martial itself.°° However, the recommendation was thought to be 
in violation of the rule set out in United States v. Wise*' upon which 
both the majority and concurring opinions relied. In that case an ac- 
cused received a sentence which included a bad conduct discharge. The 
convening authority announced that during the period when the strength 
of the Army was being reduced he would not consider the retention in 
the military service of any individual who had been sentenced to a puni- 
tive discharge. As a result of the adoption of this policy, legal officers 
in the area concerned were advised to give no consideration to recom- 
mending the remission or suspension of punitive discharges. COMA, in 
reversing the conviction, stated that the policy announced by the con- 
vening authority was contrary to the intent and spirit of the Code and the 
provisions of the Manual enacted pursuant thereto. Congress, in granting 
clemency power to the convening authority, contemplated that he would 
consider each case on its merits. In holding that a convening authority 
cannot be bound by an inflexible administrative policy, COMA stated 
the law in these words: 


The rationale of all the quoted provisions [of the Uniform Code 
of Military Justice and the Manual for Courts-Martial] points 


clearly to a rule that an accused is entitled as a matter or right to a 
careful and individualized review of his sentence at the level of the 
convening authority. It is his first and perhaps best opportunity 
to have his sentence tempered by mercy and to obtain an additional 
chance to prove his worth to his service, and his country. A cast- 
ing aside of the sentence review by a sweeping proclamation that 
all accused who receive a punitive discharge are to be discharged 
from the service, regardless of any showing made in their behalf, 
is not in keeping with that rationale. That view smacks too much 
of the principle that all military offenders must inflexibly and ar- 
bitrarily be tarred with the same brush of dishonorable service. 


known fact that an unapprehended barracks thief can completely demolish the morale 
of the unit faster than anything else. This is well known in the Army and it is the 
custom of the Army to deal severely with a barracks thief. While this view may not 
be shared by civilian agencies because they do not understand the problems involved, 
and while the theory may not be understood by our highest appellate agency, never- 
theless in this command I strongly recommend that we adhere to elimination of all 
barracks thieves.” 

58 Secretary of the Navy Instruction 5815.2A (Mar. 12, 1956). 

59 United States v. Littrice, supra note 13. 

60 MCM, 4 33h. This paragraph provides in part: “. .. when any offense charged is 
not of a purely military nature, he [the officer exercising summary court-martial juris- 
diction] should take into account the fact that the retention in the armed forces of 
thieves and persons guilty of moral turpitude injuriously reflects upon the good name 
of the military service and its self-respecting personnel . . .” 


61 6 U.S.C.M.A. 472, 20 C.M.R. 188 (1955). 
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There is an important distinction between the Wise case and the 
Plummer case. In the former, the convening authority himself had for- 
mally adopted the policy that no consideration would be given to the: 
remission or suspension of punitive discharges adjudged. In the latter 
case, there was no evidence that the convening authority had decided 
against suspending the punitive discharge in cases involving barracks 
thieves. In Plummer, the policy was allegedly founded on Army custom 
and necessity, well known, even though unwritten, but there was no clear 
indication that the convening authority in this case would have been in- 
fluenced thereby. Notwithstanding this distinction, the Court applied 
the rule of Wise that an accused is “entitled as a matter of right to a 
careful and individualized review of his sentence at the level of the 
convening authority.” (Emphasis supplied.) Even though it was not af- 
firmatively shown that the Staff Judge Advocate’s recommendation had 
a demonstrably measurable effect on the convening authority, it was 
nevertheless considered sufficient ground for reversal if there was a fair 
risk that the convening authority had been influenced. 


There is little reason to doubt that the result in the Plummer case 
would have been the same had the Staff Judge Advocate’s recommenda- 
tion been based on a published policy directive rather than on unwritten 
Army custom. In United States v. Doherty® an accused had been sen- 
tenced, among other things, to a bad conduct discharge. The members of 
the court unanimously recommended to the convening authority that he 
exercise his prerogative of clemency and remit the discharge in view of 
certain mitigating circumstances. The district legal officer’s recommenda- 
tion, which was the basis for the subsequent action by the convening au- 
thority, stated that remission of the bad conduct discharge was not recom- 
mended in view of the Navy Department policy contained in Secretary of 
the Navy Instruction 1620.1. In his decision the convening authority 
stated that he had taken no action to remit the discharge because of the 
policy of the Navy Department expressed in this instruction. It was held 
that an accused is entitled to have his record reviewed by an officer who 
is free from compulsion to act in a specified manner. COMA did not 
construe the instruction as a mandate to the convening authority to ap- 
prove the discharge, nor declare the instruction illegal because in conflict 
with Article 37, UCMJ. But since the convening authority believed his 
discretion to remit or suspend the discharge had been withdrawn, he 
failed to make an independent evaluation of the appropriateness of the 
sentence. 


62 5 U.S.C.M.A. 287, 17 C.M.R. 287 (1954). 


63 In the action paragraph of the instruction it was stated that known homosexual 
individuals are military liabilities and must be eliminated from the service. The in- 
struction concerned administrative separations as well as judicial. 
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Doherty makes it clear that when a directive imposes upon a review- 
ing authority an inflexible policy, prejudice results. The Plummer case 
extends this concept to include any similarly rigid though unpublished 
policy based on service custom. When injected into the review even 
where influence is not definitely shown to have affected the judgment of 
the convening authority, prejudice results. 

But reference to policy by the reviewing officer does not in every 
case amount to improper influence. In United States v. Lanzo-Velez™ 
an Army Board of Review had held it proper for a staff judge advocate 
to advise the convening authority on the views of the commanding 
general concerning the return to duty of certain convicted enlisted per- 
sonnel. This action was not violative of Article 37, UCMJ for the rea- 
son that it is not the staff judge advocate who acts as to matters of 
clemency but the convening authority who approves the sentence or 
such parts thereof as he in his discretion determines should be approved. 
The Board of Review took the view that the staff judge advocate, if he 
is properly to perform his duties should at all times be cognizant of the 
discipline in the command and any and all other factors, including the 
views of unit commanders and the commanding general, that may be of 
value in determining the appropriate recommendation to be made to the 
convening authority in any given case. The Plummer decision does not 
go so far as to overrule this previously held concept. 

The court-martial system is an integrated judicial procedure wherein 
the trial and the various reviews accorded the trial record are a part of a 
single, unified process, each succeeding stage being automatic and closely 
related to and dependent on those preceding. It is unlike the civil sys- 
tem where appeals may be taken solely at the option of the person con- 
victed. Under the military judicial system after every trial by court- 
martial the record must be forwarded to the convening authority.© 
The convening authority may return a record to the court for recon- 
sideration on rulings,°* may disapprove the findings and sentence of a 
court-martial and either order a rehearing or dismiss the charges.** He 
may approve that part of the findings and sentence he finds correct in 
law and fact which he in his discretion determines should be approved. 
All general court-martial records must be forwarded by the convening 
authority to the appropriate Judge Advocate General and all special 
court-martial cases involving a bad conduct discharge must be forwarded 
to the officer exercising general court-martial jurisdiction over the com- 


64 11 C.M.R. 529 (1953). 
$5 Art. 60, UCMJ. 

66 Jd., Art. 62. 

87 Id., Art. 63. 

68 Jd., Art. 64. 
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mand to be reviewed. Further, if the sentence as approved includes a 
bad conduct discharge, whether or not suspended, the record must be ? 
reviewed by a board of review in the office of the Judge Advocate Gen- Fi 


ia 
eral.°° It is mandatory that the Court of Military Appeals review all iM 
cases in which the sentence, as affirmed by a board of review, affects a Ma 
general or flag officer or extends to the death penalty.”° No sentence i 
which includes, unsuspended, a dishonorable or bad conduct discharge, r 
or confinement for one year or more shall be executed until affirmed by { 
a board of review or, in cases reviewed by it, the Court of Military ba 
Appeals." With this and certain other special exceptions, all court- : 
martial sentences, unless suspended, may be ordered executed by the ‘ 
convening authority when approved by him.” Mi 


Because a military judicial proceeding is one continuous procedure it! 
from the trial stage to final approval and execution of the sentence, that 
which affects one part of the proceeding of necessity affects the whole. it 
A determination that command influence was exerted on court-martial 4 
members in assessing a sentence considered appropriate by higher au- i 
thority would necessitate a similar determination at the reviewing stage i 
if the same influence were brought to bear on the reviewing authority i 
in affirming this sentence. Thus, all that has been said in Fowle, Estrada i) 
and Holmes regarding the injection of policy directives into judicial a 
proceedings at the trial stage applies equally to bringing such directives ie 
into review proceedings. iH 














III. Disciptive AND Morate vs. Mivirary Justice 


The problem of separating command influence from the courts- | 
martial system is not a new one.’* Primary consideration has hitherto i 
been given to making the courts-martial increasingly more independent f 
of the military commander, yet in order to maintain the balance between 
discipline and justice it was recognized that neither must overwhelm the \ 
other.** For this reason the Congress rejected proposals that a separate D 
judge advocate general corps be established”® and concluded that it must q 
avoid the enactment of provisions which will unduly restrict those who M 
are responsible for the conduct of military operations.”* 4 

When this report issued in 1949 Congress was earnestly concerned | 









69 Td., Art. 65. 
70 Id., Art. 67. "ti 
71 Id., Art. 71. i 
72 Ibid. i 
73 United States v. Littrice, supra note 13. 
74 Id. at 492. i 
75 Hearings Before a Subcommittee of the Committee on Armed Services of the i 

House on the Uniform Code of Military Justice, 81st Cong., 1st Sess. 626, 651 (1949). i 

76 H.R.Rep.No. 491, 81st Cong., Ist Sess. 8 (1949). 

i 


664 THE GEORGE WASHINGTON LAW REVIEW 


with direct and improper influence of commanders on courts-martial, 
chiefly through the authority vested in commanders to appoint members 
of the courts from among subordinate officers.77 The likelihood that 
command influence might be exerted through the media of disciplinary 
policy directives does not appear to have been considered. Indeed, the 
task of the House Armed Services Committee had been to draft a code 
of military justice which would provide full protection for the right of 
individuals without unduly interfering with military discipline and 
functions.”* Stated another way, the objective of the committee, in the 
words of the late Secretary of Defense Forrestal, was that “they were 
striving for maximum military performance and maximum justice.” 
As the cases show, the committee fell short of its mark,®® particularly in 
the area of enforcing discipline. 

Apart from the criterion of combat ability there are many lesser 
criteria which, taken together, become important measures of discipline in 
the services** and which make obvious the desirability of separating from 
the service persons who do not measure up to these criteria in a society 
where each member must be able to rely on the honesty and integrity of 
his fellow members.** That separation of persons convicted of larceny or 
offenses involving moral turpitude is appropriate has long been recog- 
nized** and the authority of commanders to reiterate this policy in pub- 
lished form has been upheld by the Court of Military Appeals.** 

Congress intended when it enacted the Uniform Code of Military Jus- 
tice to modernize the military judicial system and to grant to an accused 
the right to be tried by as fair and impartial a court as is consistent with 
the maintenance of an efficient military organization.** The purpose of 
the Uniform Code of Military Justice is neither to destroy military dis- 
cipline nor to make its dictates unduly severe, but is rather to improve 
military discipline through a better administration of justice in the mili- 
tary services.*¢ 

Concepts of discipline and justice conflict, however, when an attempt 


77 Hearings, supra note 75 at 626, 627, 641, 647, 684, 728-9, 825. See also Hearings 
Before a Subcommittee of the Committee on Armed Services of the Senate on S. 857 
and H.R. 4080, 81st Cong., 1st Sess. 33-334 (1949). 

78 Military Justice, Command and the Field Soldier, 2 Burrato L.Rev. 183 (1953). 

79 Military Justice or Injustice, 25 Temp.L.Q. 471-8 (1952). 

80 See United States v. Littrice, United States v. Isbell, supra; United States v. 
Deain, 5 U.S.C.M.A. 44, 17 C.M.R. 44 (1954) and note 23 Geo.Wasu.L.Rev. 615-18 
(1955) particularly in the area of enforcing discipline. 

8 Discipline and Justice, JAG JouRNAL 4 (May, 1955). 

82 Secretary of the Navy Instruction 5815.2A (Mar. 12, 1956). 

83 MCM, § 33h. 

84 United States v. Hawthorne, supra note 11; United States v. Littrice, supra note 
13; United States v. Isbell, supra note 10. 

85 United States v. Gordon, 1 U.S.C.M.A. 255, 2 C.M.R. 161 (1952). 

86 United States v. Johnson, 3 U.S.C.M.A. 174, 11 C.M.R. 174 (1953). 
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is made to enforce disciplinary policy through the judicial system of the 
services. It is suggested that the conflict arises through a confusion of 
the attempt of a commanding officer to establish a disciplinary policy 
within his command with a tendency to influence the courts.8? Yet if the 
declared policies of superior authority are to be given effect, the absolute 
prohibition of command influence must be reconciled with the require- 
ments of discipline and morale. 


The Impact of the Recent Cases. 


In this series of cases COMA has extended the operation of Article 37 
UCMJ to bring within the scope of its prohibitive provisions such pub- 
lished iteration of military policy that certain classes of offenders are to 
be eliminated from the services. These cases seem to leave little doubt 
that directives of this type are an unauthorized means of influencing a 
court-martial with respect to either its findings or sentence in cases in- 
volving these offenders. If this assumption is correct, a serious question 
is raised as to the applicability of those provisions of the Manual for 
Courts-Martial** which make it proper and necessary for the convening 
authority to give consideration to established policy in both his reference 
of a case for trial and in his instruction to the court. 


While tending to define the limits between the exercise of a comman- 
der’s prerogative in prescribing separation as a disciplinary remedy and 
an impartial courts-martial system, the obvious difficulty with the cases is 
that they do not strike down the policy directive. The result is that 
though the commander is left with the authority to issue such policy 
statements, his exercise of that authority may amount to command in- 
fluence, and this is true even when the directive is not couched in such 
terms as to dictate either a finding or a sentence by the court.*® Thus if 
these cases tend to strengthen the independence of the court-martial sys- 
tem on the one hand, on the other their effect is to render uncertain 
the scope of the commander’s power with respect to the measures he 
must take to improve morale and discipline. This uncertainty is com- 
pounded by references to the Manual for Courts-Martial which clearly 
do not so restrict the commander. 


Of the limitations imposed by COMA, by far the most sweeping is the 
preclusion of reference to published command policy during the trial. 
The question raised by Fowle, Estrada and Holmes is whether there can 
be any real distinction drawn between calling to the attention of a court 
before trial the desirability of separation in certain cases, and making an 





87 25 Temp.L.Q. at 478. 
88 MCM, § 33h, 4 38. 
89 United States v. Estrada, supra note 11. 
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allusion thereto at the trial. In either case the court would be presumed 
to apply the directive to the case before it. The logical extension of the 
rule of these cases would therefore seem to be to further curtail the in- 
struction which may be given a court before or during the trial. In such 
case the effect of the limitation imposed by these decisions could well be 
to deprive the court of such discretion as the directive might enjoin. 
Such a result is clearly not the objective sought to be reached in these 
holdings, yet its very probability points up the necessity for a return to 
the principle advocated by Judge Latimer that a well informed court is 
most apt to reach a correct and just decision.” 


IV. CoNncLuUsSION 


Military law in its present state accepts policy directives such as those 
involved here as being within the proper sphere of the military com- 
manders and recognizes them as an important instrumentality for the 
melioration of discipline. That they may also have the effect of com- 
pelling a certain result at trial or on review is also recognized. 

In order to eliminate the conflict thus generated between the neces- 
sities of discipline and an unfettered judicial system the restriction which 
must, under Hawthorne, be imposed on the promulgation of the direc- 
tives is one of style. Where the terms of the directive seem to dictate a 
procedure for the implementation of the expressed policy in the event 
of a judicial proceeding, the inference is clear that the directive imposes 
upon the court an obligation to implement the policy. The ruling in 
Hawthorne does not suggest that the inherent defects in the directive 
which COMA there struck down could not be corrected by a softening 
of its terms. It follows, then, that unless a directive or instruction makes, 
or seems to make, a given procedure so mandatory that the outcome of 
the case is left in no doubt, it will not fall within the rule of that case. 

There is, however, no way in which the error resulting from an im- 
proper reference to a policy directive during the course of a trial may be 
cured, and indeed any allusion to a directive at trial is fatal. The sug- 
gestion is that reference to a directive at trial is an implicit order to im- 
plement it, notwithstanding the discretion it purports to accord the court 
with respect to its finding or sentence. Earlier cases®' indicate that the 
circumstances of pre-trial briefing may result in command influence. An 
added danger in adopting pre-trial briefing as the way around the Fowle 
and Estrada holdings is the difficulty in determining whether a court 
which is familiar with the directive may not still be prejudiced by it. 
COMA has declared that it is not bound by the voir dire declarations of 


90 70 U.S.C.M.A. at 641. 
91 United States v. Littrice, supra note 13; United States v. Isbell, supra note 10. 
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from such briefing. 
It seems clear from Plummer that reference to published or accepted 
policy at the review level need not be fatal if the directive allows the 
convening authority discretion to exercise an independent judgment on 
the merits of the case reviewed. The nature of the reference to what the 
staff judge advocate felt ought to be the policy was so patently improper 
that the rule there announced was self-evident and needs little comment 
here. 
Judicia sunt tanquam juris dicta, et pro veritate accipiuntur. 


THE AUTOMOBILE DEALER FRANCHISE ACT: ANOTHER 
EXPERIMENT IN FEDERAL CLASS LEGISLATION 


Harald W. Strand* and James H. French, Jr.** 


I. INTRODUCTION 


On August 8, 1956, President Eisenhower signed into law the Auto- 
mobile Dealers Franchise Act,’ one of over twenty measures introduced 
in the 84th Congress relating directly or indirectly to the automobile 
manufacturer-dealer relationship.? The enactment of the Franchise Act 
stems from congressional recognition of the disparity in economic power 
between an automobile manufacturer and the individual dealer, and the 
consequent danger of unfair treatment of the latter. The reasons for this 
inequality of bargaining power are to be found in the concentration of 
the automobile industry into only five companies,? and in the nature of 
the automobile retailing business itself. The approximately 42,000 auto- 
mobile dealers in the United States have an average investment of $118,000 
each. The dealer’s dependence on one manufacturer for his supply of 
cars, the difficulty of converting his facilities to other uses, the difficulty 


92 United States v. Zagar, supra note 7. 
* Member, The George Washington Law Review. B.A. 1949, St. Olaf College; 
M.A. 1950, University of Wisconsin; prospective J.D. 1957, The George Washington 
University Law School. 

** Member, The George Washington Law Review. B.A. 1952, West Virginia Uni- 
versity ; prespective J.D. 1957, The George Washington University Law School. 

170 Srar. 1125 (1956), 15 U.S.C.A. §§ 1221-1225 (Supp. 1956). Hereafter called the 
Franchise Act. 

2 The bills are collected in Hearings Before a Subcommittee of the Senate Com- 
mittee on Interstate and Foreign Commerce (Automobile Marketing Practices), 84th 
Cong., 2d Sess., pt. 1, at 1206 (1956). 

3 General Motors, Ford, Chrysler, Studebaker-Packard, and American Motors. 

4 Subcommittee on Automobile Marketing Practices of the Senate Committee on 
Interstate and Foreign Commerce, The Automobile Marketing Practices Study (com- 
mittee print), 84th Cong., 2d Sess. 1 (1956). 
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of getting a franchise from another manufacturer, the fact that his capital 
assets will have little value unless he can sell to another franchise-holder 
whom the manufacturer must approve, all make the dealer, in a sense, an 
economic captive of the manufacturer, and subject in large measure to 
control by the manufacturer. The instrumentality of this control is the 
franchise system, which has been in use almost since the beginnings of 
the industry around the turn of the century. 

The early franchise agreements were to the effect that the dealer was 
an agent of the manufacturer, but since about 1910 the agreements have 
usually set forth a vendor-vendee relationship; all modern franchise 
agreements expressly state that the dealer is not the agent of the manu- 
facturer,> and the courts have upheld this provision as defining the re- 
lationship. Thus the parties are deemed to be dealing at arm’s length. 
The franchise agreement’ is one in which the dealer agrees to buy and 
the manufacturer to sell, but the dealer does not agree to take a definite 
number of cars and the manufacturer is exempted from liability should 
it fail to make delivery on cars ordered. In addition to this basic under- 
standing the franchise agreements contain a large number of provisions 
setting forth duties of the dealer, among which are: maintaining a place 
of business and facilities satisfactory to the manufacturer; maintaining 
a factory-prescribed accounting system; submitting periodic inventory 
and financial reports; contributing to a joint advertising fund administered 
by the manufacturer; allowing inspection of premises and books by the 
manufacturer; and allowing the manufacturer to select the mode of 
transportation of vehicles to the dealer and to fix the transportation 
charges. These provisions indicate the very large measure of control 
which the manufacturer has over the day-to-day business of the dealer. 
It might well be said that the franchise system is one by which the 
manufacturer obtains practically all the control over the dealer which a 
principal has over an agent but none of the liabilities of such a relation- 
shi 

The real source of the manufacturer’s power over the dealer lies in 
the termination provisions of the franchise agreements. The termination 
provisions are of two general types: (1) the franchise for an indefinite 
period but cancellable at will by either party upon notice—of which 
the present Ford and Chrysler franchises are an example—and (2) the 
franchise running for a definite but short period of time such as one year 


5 Hearings Before the Subcommittee on Antitrust and Monopoly of the Senate 
= mss) the Judiciary (General Motors), 84th Cong., Ist Sess., pt. 7, 3226 and 

6S.B. McMaster, Inc. v. Chevrolet Motor Co., 3 F.2d 469 (1925). 

7 Current General Motors (Pontiac) franchise agreements are reprinted in Hear- 
ings, supra note 2, at 836; the current Ford franchise agreement is reprinted in 
Hearings Before the Antitrust Subcommittee of the House Committee on the Judiciary, 
84th Cong., 2d Sess., ser. 26, at 291. 
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or five years but cancellable for specified causes before the end of the 
term. General Motors has been the principal user of this latter type of 
termination provision in recent years. These provisions, which make a 
dealer’s position continuously insecure with regard to tenure of his fran- 
chise, are the crux of the difficulties between manufacturer and dealer, 
and from them coercion and other abuses may flow. 

The congressional hearings and studies* on the problem brought forth 
some charges of oppression of dealers by manufacturers (particularly 
Ford and General Motors), both in the form of coercion and taking un- 
fair advantage within existing franchise relationships, and in the form of 
unfair cancellation and termination of franchises. On the other hand; it 
appeared that since the end of World War II there has been a developing 
trend for the manufacturer to take upon itself more and more of the 
losses which a dealer would otherwise suffer upon cancellation or ter- 
mination by, e.g., purchasing back unsold cars and assuming part of a 
canceled dealer’s lease obligations.® The congressional hearings and studies 
indicated that, aside from unfair cancellation, the most prevalent and 
serious type of manufacturer pressure on the dealer was directed toward 
forcing him to take more cars for sale than he could profitably market, 
and that this practice had substantially reduced the dealer’s margin of 
profit in many cases. The dealer, in a sense, was made to bear the brunt 
of competition by giving substantial discounts while the manufacturer 
did not share in the burden by reducing its prices to the dealer.1° The 
pressure on dealers to take an excessive number of automobiles has con- 
tributed, the hearings and studies showed, to extensive automobile “boot- 
legging,” i.e., the sale of new cars by franchised dealers to nonfranchised, 
or used car dealers, who then resell to the public at a small markup over 
cost, a practice with which the legislators were particularly concerned 
both as to its effect on the industry itself and on the general public as 
well.1+ 


8 Hearings, supra note 2, and pt. 2, passim; The Automobile Marketing Practices 
Study, supra note 4, passim; Hearings, supra note 7 passim; Senate Committee on the 
Judiciary, Bigness and Concentration of Economic Power—A Case Study of General 
Motors Corporation, S.ReP.No. 1879, 84th Cong., Ist Sess. (as extended) (1956), 
passim. 

® Hearings, supra note 5, at 3227. 

10 See note 8 supra. 

11]t appeared that there is considerable fraud and sharp practice in the ultimate 
sale of “bootlegged” cars to the public and that the purchaser often loses more in the 
form of warranty benefits, prepurchase maintenance and conditioning, and excessive 
financing charges than he gains in the lower (although not always) cost of a “boot- 
legged” car. Also contributing to “bootlegging” is the practice, known as “phantom 
freight,” employed by some manufacturers, of charging for transportation of cars to 
the dealer on the basis of railroad rates and the mileage from the main factory to the 
dealer. This makes it possible for a franchised dealer near the main factory to sell 
cars to a nonfranchised dealer located a greater distance away who then drives the 
automobiles to his own community. He then is able, in many cases, to undersell the 
local franchised dealer because of his lower transportation costs. 
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Cancellation of dealer franchises has produced much litigation in the 
state and federal courts,!? but dealers have been singularly unsuccessful in 
recovering damages, especially in cases where cancellation has taken 
place under franchises terminable at will. In these cases the courts have 
taken the view that they are powerless to give a remedy when the fran- 
chise agreement has so clearly set forth an absolute power of termination 
by either party.* Some courts have also taken the view that no real con- 
tractual agreement exists at all because of lack of mutuality of obligation 
or lack of consideration. The basis for this view is that neither party has 
really bound itself to buy or sell under the agreement and that it there- 
fore is illusory." 

Some dealers have proceeded against manufacturers under the anti- 
trust laws in an attempt to obtain relief for unfair cancellation. These 
efforts have generally been unsuccessful also, due to the difficult burden 
of proof in establishing that a public wrong has been committed.’* The 
Government has prosecuted one antitrust case in which manufacturer 
coercion against dealers was involved.'® 

Some aspects of manufacturer-dealer relationships come under section 
5 of the Federal Trade Commission Act," but this approach to the prob- 
lem has seen little use.1* Only one cease and desist order has been issued 
by the F.T.C. which involved coercion of dealers by an automobile 
manufacturer.'® 


II. Sratre SraTurTeEs 


As a result of the failure of dealers to obtain redress in the courts on 
contract law concepts in their suits on cancellation of their franchises, 
the states, beginning in the mid-1930’s, started legislating on the problem. 
This legislation is of significance in a discussion of the Franchise Act for 
two reasons. First, Congress, in section 5 of the act, has declared that 
it does not intend to preempt the field of regulation of automobile manu- 
facturer-dealer relations, and that state legislation is to remain valid unless 


12 The cases are collected in Hewitt, AUTOMOBILE FRANCHISE AGREEMENTS 413 
(1955). This work is a very comprehensive study of franchise agreements and case 
law in the field. 

13 Buggs v. Ford Motor Co., 113 F.2d 618 (7th Cir.), cert. denied, 311 U.S. 688 
os Bushwick-Decatur Motors, Inc. v. Ford Motor Co., 116 F.2d 675 (2d Cir. 


). 

14 Ford Motor Co. v. Kirkmyer Motor Co., 65 F.2d 1001 (4th Cir. 1933). 

15 Schwing Motor Co. v. Hudson Sales Corp., 138 F.Supp. (D.Md. 1956), aff'd, 
239 F.2d 176 (4th Cir. 1956) ; Hudson Sales Corp. v. Waldrip, 211 F.2d 268 (5th Cir.) 
ont. oo 348 U.S. 821 (1954) ; Fedderson Motors, Inc. v. Ward, 180 F.2d 519 (10th 

ir. ’ 

16 United States v. General Motors Corp., 121 F.2d 376 (7th Cir. 1939), cert. denied, 
314 U.S. 618 (1941). 

17 38 Stat. 719 (1914), 15 U.S.C. §45 (1952). 

18 Hearings, supra note 7, at 243. 

19 General Motors Corp., 34 F.T.C. 58 (1941). 
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it is in direct conflict with the Franchise Act. Second, the cases arising 
under the state statutes offer the best authority now available on ques- 
tions of constitutionality and application. 


A. The Wisconsin Statute and Its Imitators. 


Mississippi, in 1935, was the first state to adopt legislation designed to 
protect the dealer from unfair treatment by the manufacturer.”° But the 
Wisconsin legislation of 1937, with later amendments, has served as the 
pattern for most of the state legislation.*1 It set up a system of licensing 
of motor vehicle dealers, salesmen, and sales finance companies, and motor 
vehicle manufacturers and their representatives engaged in business in 
the state.2 The statute provides that these licenses may be denied, sus- 
pended, or revoked for enumerated, prohibited practices. With respect 
to manufacturer-dealer relationships, the practices prohibited to the manu- 
facturer are: causing a dealer to accept vehicles, parts, accessories, or 
other commodities which he has not ordered, by inducement or coercion 
or attempts thereof (subsection (3)(a)15); causing a dealer to enter into 
an agreement with the manufacturer or to do any other act unfair to the 
dealer through inducement or coercion or attempts thereof by threaten- 
ing to cancel the dealer’s franchise (subsection (3)(a)16); and cancelling 
or not renewing a dealer’s franchise without due regard to the dealer’s 
equities and without just provocation (subsection (3)(a)17).?% Besides 
the general license revocation penalties, it is provided in subsection (8) 
that commission of acts prohibited by the section shall be a misdemeanor 
and punishable by small fines and short terms of imprisonment or both. 
For violations specifically of subsections (3)(a) 15-17, it is provided in 
subsection (8)(d) that, in addition to or in lieu of general revocation of 
a manufacturer’s license, the manufacturer may be subjected to a fine of 
$5000 or license revocation not exceeding one year in the territory for- 
merly served by a canceled dealer, with an exception for the remaining 
dealers in a metropolitan area. The statute does not provide for civil 
actions by dealers against manufacturers. With the exception of sub- 
section (8)(d), the Wisconsin statute has been more or less imitated by 
12 states: Arkansas, Colorado, Florida, Louisiana, Minnesota, Mississippi, 
Nebraska, North Carolina, Oklahoma, Rhode Island, Tennessee, and 
Virginia.2* All of these state statutes have provisions similar to, and some 


20 Miss. Cope ANN. §§ 8072-8075 (1942). 

21 Wis. Star. § 218.01 (1955). 

22 Jd. at § 218.01(2). 

23 Jd. at § 218.01(3) (a). 

24 Arx.StaT. §§ 75-1501 to -1506 (Supp. 1955); Coro.Rev.Srat.Ann. §§ 13-11-1 
to -18 (Supp. 1955); Fra.Srat.Ann. $$ 320:60-70 (1943) ; La.Rev.Srat.Ann. §$32: 
1251-1259 (Supp. 1956) ; Minn.Stat.Ann. $$ 168.27 (Supp. 1956) ; Miss.CopzEAnn. 
§ 8071.3 (Supp. 1954) (In 1954 Mississippi enacted a “Wisconsin” type statute; its 
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identical with, subsections (3) (a)15-17 of the Wisconsin statute, with the 
exception of the non-renewal provision of subsection (3)(a)17, which 
only seven of the twelve statutes have. Some of the statutes prohibit 
oppressive acts by manufacturers not included in the Wisconsin statute. 
The penalties provided for violation of these statutes are, in general, sim- 
ilar to those provided in the Wisconsin statute.** 


B. The Colorado Statute. 


The Colorado statute, enacted in 1955, was the most sweeping in the 
field, and deserves special mention.*7 Subsections (3)(a)15-17 of the 
Wisconsin statute are represented by subsections 13-11-14(9), (10)(b) 
and (10)(c) in the Colorado statute. Other subsections prohibit refusal 
by the manufacturer to ship to his enfranchised dealer within 60 days, 
automobiles advertised for immediate delivery (13-11-14(10)(a)); re- 
fusal to allow the dealer to select his own method of delivery of auto- 
mobiles to him (13-11-14(10)(d)); and forcing a dealer to pay for ad- 
vertising which he does not want (13-11-14(10) (e)). In addition to the 
penalties of a “Wisconsin-type” statute, subsection 13-11-11(3) provides 
that in any case where a manufacturer cancels or delays the renewal of a 
franchise, such cancellation or delay shall not become effective without 
an effective court order. An injunction may be had to stay any action 
until determination on the merits is obtained. Subsection 13-11-11(4) 
provides for treble-damage actions by dealers for injuries sustained as a 
result of manufacturer violation of the statute. 


C. Court Interpretation of the “Wisconsin-T ype” Statute. 


Cotorapo. Two of the “Wisconsin-type” statutes, Colorado’s and 
Arkansas’, have been struck down in their entirety for unconstitutionality, 
both in 1956. The Colorado case was General Motors Corp. v. Blevins,?® 


statute of 1935 was not repealed however) ; Nes.Rev.Strat. §§ 60-601 to -619 (1952) ; 
N.C.Gen.Stat. §§ 20-285 to -308 (Supp. 1955); Oxta.Srat.Ann. tit. 47, §§ 561-568 
(Supp. 1956) ; Pustic Laws or Ruope IsLanp, 1949-1950, Chap. 2595, Art. VII-VIII; 
TENN.CopEANN. §§ 59-1701 to -1720 (Supp. 1956) ; Va.CopEANN. §§ 46-502 to -540 
(1950). In 1956 New York enacted legislation which has some of the basic features 
of the “Wisconsin” statutes but also has basic differences. N.Y.Gen.Bus.LAw 
§§ 195-198 (Supp. 1956). It provides for licensing of manufacturers and factory 
branches with a $1,000 fine for operating without a license, and that (§197) “no 
manufacturer or distributor, shall terminate any contract, agreement, or understanding 
or renewal thereof for the sale of new motor vehicles to a distributor or dealer, as the 
case may be, except for cause.” 

25 E.g., Coro.Rev.Stat.ANN. § 13-11-14(10)(d) and (e), and Mrinn.Stat.Ann. 
§ 168.27, subd. 14(2) and- (4) forbid refusing a dealer the right to select the mode of 
delivery of automobiles to him (an anti-phantom freight provision), and forcing the 
dealer to pay for advertising he does not want. 

26 For further discussion of the state statutes see A Consideration of the Legislative 
Problems in Automobile Dealer Franchises, 31 Inv.L.J. 233 (1956). 

27 Coto.Rev.STaT.ANN. §§$ 13-11-1 to -18 (Supp. 1955). 

28 144 F.Supp. 381 (D.Colo. 1956). 
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decided by a three-judge federal district court upon a petition by Gen- 
eral Motors for a declaratory judgment as to the constitutionality of the . 
statute with respect to its franchises in Colorado. After a trial charac- if 
terized by unusual procedural problems and in which the statute was ap- 
parently not strongly defended,”® the court declared it unconstitutional. 
The highlights of the decision were as follows: the prohibition of manu- H 
facturers from “inducing” various acts on the part of dealers in subsec- 
tions 13-11-14(9) and (10)(b) [subsections (3)(a)15 and 16 in the Wis- | 
consin statute] and (10)(€) was unconstitutional because it prohibited bi 
“inducement” rather than regulating it, thereby creating an unreasonable i 
burden on interstate commerce in violation of the Commerce Clause. H 
Subsections 13-11-14(10)(c) [subsection (3)(a)17 in the Wisconsin ( 
statute] and (1)(e) were unconstitutional under the fourteenth amend- * 
ment for failure to provide an ascertainable standard of guilt in a crim- 
inal statute. Subsection 13-11-14(10)(d) was unconstitutional under 
fourteenth amendment protection of liberty of contract. The court 
questioned but did not pass on the constitutionality of subsection 13-11-11 
on fourteenth amendment liberty of contract and property right grounds. 
In reply to Contract Clause arguments, the court ruled that the statute i 
applied only prospectively in view of a provision of the Colorado Con- fj 
stitution prohibiting retrospective legislation. a 

ArKAnsas. The Arkansas statute*® was ruled unconstitutional by the 
supreme court of that state in Rebsamen Motor Co. v. Phillips*! The 
case is of less interest for this study because of the holding, with two 
judges dissenting, that the statute was unconstitutional because it required 
the licensing of enfranchised new car dealers but not of non-enfranchised 
dealers in new cars or used cars, thus denying equal protection of the 
laws under the fourteenth amendment, and a similar provision of the 
Arkansas Constitution.*? The court suggested that other portions of the 
statute were also unconstitutional but did not specify which. 

Parts of the Nebraska and Virginia statutes have also been declared 
unconstitutional, for reasons similar in nature to the holding in the Rebsa- 
men case.*% 













Wisconsin. The Wisconsin statute itself, and the Minnesota statute i 
have fared better in constitutional litigation. The former was tested in 





29 Id. at 386-391. The court noted that the state neither asserted nor denied the 
constitutionality of the statute, and observed that “the situation is not a happy one.” 
30 See note 24 supra. i 
31289 S.W.2d 170 (Ark. 1956). a 
32 The distinction made by the statute between franchised and nonfranchised dealers | 
in new cars is not included in most of the “Wisconsin type” statutes. 
33 Nes.Rev.Stat. § 60-60la; and Va.CopeAnn. §§ 46-522 (4) and 46-535, respec- 


tively, in Nelsen v. Tilley, 137 Neb. 327, 289 N.W. 388 (1939), and Joyner v. Centre 
Motor Co. 192 Va. 627, 66 S.E.2d 469 (1951). 
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Kubl Motor Co. v. Ford Motor Co.,** an action brought by a dealer to 
restrain his manufacturer from cancelling his franchise pursuant to its 
terms, which provided for cancellation at the will of either party upon 
60 days’ notice. The franchise had been entered into after the enact- 
ment of the statute. The dealer alleged that the cancellation notice was 
served in violation of subsections (3)(a)16 and 17 of the statute. The 
trial court sustained defendant’s demurrer, and was upheld 4 to 3 by 
the Wisconsin Supreme Court on the first hearing, but was reversed on 
rehearing when one of the majority judges sided with the dissent. The 
majority (on rehearing) held that the statute expressed a public policy, 
and that the provision of the franchise authorizing cancellation at will 
upon notice was void, if the cancellation was on grounds which con- 
travened the statute. Thus it was the court’s view that the complaint did 
state a cause of action under the statute even though the statute did not 
expressly authorize civil actions. The majority viewed the statute as a 
valid exercise of the state’s police power, and held that, as such, it did not 
violate fourteenth amendment liberty of contract or equal protection of 
the laws. One dissenting (on rehearing) opinion, formerly the majority 
opinion, declared that the statute did mot state such a public policy as 
would authorize the remedy asked. The other dissenting opinion, for- 
merly the concurring opinion, viewed the statute as unconstitutional for 
denial of liberty of contract if construed to authorize the remedy asked, 
and that for the police power to justify such an abridgement, the statute 
must be in the interest of the general public, and not private individuals 
only.*° 

The Wisconsin statute was interpreted by a federal court in Buggs v. 
Ford Motor Co.** as not applicable to franchises entered into before the 
statute became law, and in dictum the court suggested that to apply the 
statute in such a way might be unconstitutional,*’ presumably on con- 
tract clause grounds. The language of the Wisconsin Supreme Court in 


34270 Wis. 488, 71 N.W.2d 420 (1955). 


35 Jd. at 425. The writer of the opinion said, “I am not convinced that the inter- 
ests of the public require that any particular Ford agency be continued in business. 
I do not believe that the welfare of the public would be affected by the substitution 
by Ford of the ‘XYZ’ Motor Company for the Kuhl Motor Company as its agent.” 


36 113 F.2d 618 (7th Cir. 1940). Enfranchised dealer of twenty-four years’ standing 
brought action for damages against manufacturer for unfair cancellation of his fran- 
chise, the terms of which provided for cancellation at the will of either party upon 
notice. Manufacturer contended dealer was inefficient. The lower court gave summary 
judgment for defendant on grounds that the statute was not retroactive, that plaintiff 
had an absolute right to terminate, and that the statute gave no remedy of money 
damages. The latter holding would seem to be weakened if not overruled by Kuhl 
Motor Co. v. Ford Motor Co., note 34 supra, where a petition for an injunction, al- 
though not expressly authorized by the statute, was sustained on a demurrer. 


87 113 F.2d at 621. “We must give to it a construction which will avoid a successful 
attack on its constitutionality.” 
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the Kuhl case supports this interpretation although the question was not 
at issue in that decision.** 


Minnesota. The Minnesota statute was upheld in a federal district 
court against attack on constitutional grounds in Willys Motors Inc. v. 
Northwest Kaiser-Willys, Inc.® In this case a manufacturer brought 
action on notes against the dealer, who counter-claimed for damages for 
cancellation of his franchise “without just cause” under the Minnesota 
statute. The franchise provided for cancellation at the will of either 
party on 60 days’ notice. Plaintiff moved for summary judgment on the 
counterclaim on grounds, inter alia, that application of the statute to pre- 
existing contracts would contravene the contract clause of the Federal 
Constitution and a similar provision of the Minnesota Constitution. In 
refuting the contract clause argument, the court invoked the doctrine that 
the police power of a state permits legislation to protect the general wel- 
fare, including economic welfare, and is paramount to contracts between 
individuals, provided it is for a public and not a private purpose. It 
found that the Minnesota statute was motivated by a public purpose,** 
citing the Kuhl case as authority therefor. 


Whether the “Wisconsin-type” statutes have been effective for the 
purpose for which they were enacted is difficult to say. Apparently 
dealers in some states feel that they are highly effective, while elsewhere 
the opposite opinion prevails.** In the congressional subcommittee hear- 
ings prior to the passage of the Franchise Act, the state statutes received 
little mention. 


Certain practical difficulties with them appear on their face. The fact 
that they are criminal in nature places the initiative for their enforcement 
on the state itself. Most of the states apparently rely solely on the ex- 
istence of the penalties provided to obtain compliance with the statute, 
and do not initiate prosecutions themselves.** Revocation for an in- 


3871 N.W.2d at 426. 
39 142 F.Supp. 469 (D.Minn. 1956). 


40 MInn.STAT.ANN. § 168.27, subd. 14. “It shall be unlawful for any manufacturer 
or distributor of motor vehicles . . . . (3) To cancel or refuse to renew the franchise 
of any retail dealer or any contractual arrangement between such manufacturer or 
distributor and the retail dealer without just cause.” 

41 142 F.Supp. at 472. 


42 Professor Hewitt does not feel that state legislation has been a significant factor in 
the overall picture of manufacturer-dealer relations. Hewitt, supra note 12, at 166. 
According to a statement by a General Motors official, the restrictions imposed on can- 
cellation of franchises by the state statutes were the reason General Motors changed 
from the indefinite to the one-year franchises in the mid-1940’s. Hearings, supra note 
5, at 3230. It was thus possible to evade the statutes since the latter did not at that 
time contain provisions against unfair nonrenewal. This type of provision was later 
adopted by some of the states to meet the one-year franchise situation. 

43 Information from NADA (National Automobile Dealers Association). 

44 Ibid. 
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definite period of a manufacturer’s license to engage in business in the 
state, a penalty which most of the statutes provide, is an unrealistic and 
well-nigh unenforceable measure. Nor do the rather short prison sen- 
tences and small fines seem to provide much of a deterrent to violation, 
either. It would seem, however, that the Kuhl and the Northwest Kaiser- 
Willys decisions give these statutes greater practical significance for ag- 
grieved dealers than has hitherto been attributed to them, by allowing 
civil actions for damages and injunctive relief thereunder. This develop- 
ment is important in connection with the Franchise Act since, as will ap- 
pear below, the latter permits suits by dealers only where there has been 
coercion or intimidation in connection with a subsisting franchise or in 
connection with a cancellation or nonrenewal, whereas the standard of 
conduct required by the “Wisconsin-type” statutes is one of fairness and 
non-arbitrariness in general. Thus, in states having these statutes, dealers 
may prefer to bring actions under them rather than under the Franchise 
Act. 

Whether the state statutes apply to franchises in effect prior to their 
enactment is an area of dispute as is illustrated by the direct conflict be- 
tween the Buggs and the Northwest Kaiser-Willys cases. The question 
seems to be resolved in some of the states by the state constitution, as in 
the Blevins case. Only North Carolina’s statute expressly resolves this 
question by providing that pre-existing franchises are affected.*® 


III. LecisLativE History 


After extensive hearings before subcommittees of the Judiciary and 
Interstate and Foreign Commerce Committees during 1955 and 1956, the 
present federal act was introduced—in the Senate by Senator O’Ma- 
honey** and in the House by Representative Celler*’—in the form of 
identical bills, each of which was referred to the committee on the 
Judiciary of its respective house. 

The Senate Judiciary Committee favorably reported its version May 
31, 1956, unamended, without having held hearings.** The bill was de- 
bated and passed by the Senate June 19 after adoption of several floor 
amendments offered, en bloc, by Senator O’Mahoney at the instance of 
Senators Case of New Jersey and Bricker.*° The Antitrust Subcommittee 
of the House Judiciary Committee held hearings on the bills, during the 
period July 2 through July 10, at which it heard extensive testimony 


45 N.C.Gen.Stat. § 20-307 (Supp. 1955). 
46 S.3879, introduced May 18, 1956; see 102 Conc.Rec. 8450 (1956). 
= we 11360, introduced May 22, 1956; see 102 Conc.Rec. 7891 (daily ed. May 
48 102 Conc.Rec. 8370 (daily ed. May 31, 1956); S. Rep. No. 2073, 84th Cong., 2d 
Sess. (1956). 
49 102 Conc.Rec. 9514-9534 (daily ed. June 19, 1956). 





EDITORIAL NOTES 677 


from manufacturers and dealers, and also heard from one group (The 
National Grange) representing the consuming public.®® The latter group 
spoke in opposition to the bills.** The committee reported to the House 
of Representatives the Senate bill (S.3879), substantially amended, on 
Friday, July 20.5 On Monday, July 23, thirty minutes after copies of the 
hearings became available to its members, the House of Representatives 
debated and passed the bill without further amendment. On July 25, 
the Senate concurred in the House amendments, thereby clearing the bill 
for the President’s signature. 

As finally enacted and signed into law (August 8, 1956), Public Law 
1026, “The Automobile Dealer Franchise Act,” is made up of five rel- 


atively short sections. Its operative section is set forth in the footnote 
below.*5 


IV. INTERPRETATION AND APPLICATION 


A. Definition of Terms and Congressional Intent. 


Good faith is the ostensible test of liability under the Franchise Act. 
Section 1(e) specifies that “good faith” means the duty of both parties, 
and their agents, “to act in a fair and equitable manner toward each other 
so as to guarantee the one party freedom from coercion, intimidation, or 
threats of coercion or intimidation from the other party.” *® 

It might be argued that this definition sets up two standards, viz., 
(1) to act in a fair and equitable manner, and (2) to act so as to 
guarantee the one party freedom from coercion, intimidation, or threats 
thereof. It is believed, however, that the language beginning with “so 
as to guarantee” and ending with “from the other party,” is not a separate 
standard, coequal with “in a fair and equitable manner,” but is a sub- 


50 Hearings before the Antitrust Subcommittee of the House Committee on the 
Judiciary, 84th Cong., 2d Sess., ser. 26 (1956). 
51 Jd. at 567. 


52 102 Conc.Rec. 12567 (daily ed. July 20, 1956); H.R.Rep.No. 2850, 84th Cong. 
2d Sess. (1956). 


53102 Conc.Rec. 12829-12839 (daily ed. July 23, 1956). 
54102 Conc.Rec. 13114-13119 (daily ed. July 25, 1956). 


55 “Sec. 2. An automobile dealer may bring suit against any automobile manu- 
facturer engaged in commerce, in any district court of the United States in the district 
in which said manufacturer resides, or is found, or has an agent, without respect to 
the amount in controversy, and shall recover the damages by him sustained and the 
cost of suit by reason of the failure of said automobile manufacturer from and after 
the passage of this Act to act in good faith in performing or complying with any of 
the terms or provisions of the franchise, or in terminating, cancelling, or not re- 
newing the franchise with said dealer: Provided, That in any such suit the manu- 
facturer shall not be barred from asserting in defense of any such action the failure 
of the dealer to act in good faith.” 70 Stat. 1125 (1956), 15 U.S.C.A. §§ 1221-1225 
(Supp. 1956). 


56 Emphasis supplied. 
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ordinate adverbiation which modifies and limits this phrase. Grammati- 
cally, the use of the adverbial form, “so as,” instead of a conjunction, 
makes this the only possible construction. Moreover, this construction 
conforms to the intent of some members of Congress as exemplified by a 
colloquy between Representatives Halleck and Celler in House debate.®" 
Thus, there seems to be no doubt that the act sets up one standard only, 
i.e., action which will guarantee the one party freedom from coercion, 
intimidation, or threats thereof from the other party.*® 

This definition of “good faith” is totally dissimilar from its common 
law definition. Whereas in the common law sense “good faith” refers to 
the state of mind of the actor,®® under this statute it is the refraining from 
coercive or intimidatory acts. “Bad faith,” on the other hand, would be 
the doing of those acts and not merely bad intentions on the part of the 
manufacturer. 

A change in section 1(e) made by the House Judiciary Committee 
throws considerable light on the intent of Congress. After the phrase, 
“so as to guarantee the one party freedom from coercion or intimidation,” 
the bill as originally worded® continued, “and in order to preserve and 
protect all the equities of the automobile dealer which are inherent in the 
nature of the relationship between the automobile dealer and automobile 
manufacturer.” ®' This language was vigorously objected to by op- 
ponents of the measure, as well as by the Justice Department. The 
kernel of the objections—succinctly set forth in testimony by Mr. Robert 
A. Bicks of the Justice Department®—was that the “equities” clause would 
inhibit the manufacturer from appointing competing dealers and would 
make the manufacturer an insurer of dealer profits. In response to these 
objections, the Committee deleted the entire clause. 

It seems clear that the “equities” clause would have imposed fiduciary 


57 (Mr. Halleck:) “In other words, while the words ‘fair and equitable’ are used, 
speaking of the relationship between the parties, those words ‘fair and equitable’ 
would be limited, as this language is contained in the bill, to ‘coercion and intimida- 
oat ” (Mr. Celler:) “That is correct.” 102 Conc.Rec. 12831 (daily ed. July 23, 
1956). 

58 “In each case arising under this bill, good faith must be determined in the con- 
text of coercion or intimidation or threats of coercion or intimidation.” H.R.Rep.No. 
2850, 84th Cong., 2d Sess. 9 (1956). 

59 “Good faith consists in an honest intention to abstain from taking any uncon- 
scientious advantage of another... .” Brack, Law Dictionary 849 (4th a 1951). 

60 H.R. 11360, 84th Cong., 2d Sess. (1956). 

61 See Hearings before the Antitrust Subcommittee of the House Committee on 
the Judiciary, 84th Cong., 2d Sess., ser. 26, at 2 (1956) ; the Senate version (S. 3879) 
was substantially the same but had slightly different wording, see ibid.; emphasis 
supplied. 

62 See, ¢.g., testimony, id. at 436-440. 

63 See letters from Deputy Attorneys General Olney and Rogers to Representative 
Celler and Senator O’Mahoney respectively, id. at 128, 132; also statement by As- 
sistant Attorney General Barnes, id. at 134. 

#4 Id. at 262, 264. 
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duties on the manufacturers to “preserve and protect” the “equities” of 
the dealers. Its elimination is additional evidence that Congress intended 
only to prevent the use of coercive or intimidatory measures by the 
manufacturers in their relations with their dealers, and that it did not 
intend to replace the arms-length relationship with a fiduciary one. The 
elimination of the “equities” clause also helps to explain why the words 
“fair” and “equitable” appear to be surplusage as section 1(e) was finally 
enacted. With the equities clause in the bill, “fair” and “equitable” had 
some latitude in which to be operative, because the requirement that the 
manufacturer protect the equities of the dealer was even broader and 
more inclusive than the requirement that it act in a fair and equitable 
manner. Modified by “so as to guarantee . . . freedom from coercion 
....” however, they are all but limited out of existence, because the 
prohibition from coercive conduct is a narrow and specific requirement, 
leaving no room for “fair” and “equitable” to operate. A similar in- 
terpretation of section 1(e) after removal of the equities clause was in- 
dicated by Mr. Maletz, Chief Counsel of the Antitrust Subcommittee of 
the House Judiciary Committee.* 

“Coerce” has been defined as (1) to constrain or restrain by force; or 
(2) to compel to any action.® “Intimidate” has been defined to make 
timid or fearful; to frighten.®* It is suggested that coercion, as used in 
the instant context, while necessarily containing an element of intimida- 
tion, is nevertheless distinguishable from it in that it is a demand directed 
at a specific, readily ascertainable objective. 

Intimidation, on the other hand, connotes a making fearful generally, 
without a specific, immediate objective, but with the effect of making 
the other party more compliant. An example might be where the 
manufacturer informs a dealer, “We are disgusted with your conduct of 
your dealership and disregard for the company’s welfare.” Although this 
might be merely an expression of manufacturer opinion, under some cir- 
cumstances, it also might be intimidatory.*® The general and unspecific 
nature of “intimidation”—as contrasted with the specific character of 
“coercion”—is seen, ipso facto, as a possible instrumentality for abuse of 
the statute. 

It is suggested that both “coercion” and “intimidation” look to a con- 
tinuing relationship between the parties. They look to the inducement 
of either specific action by, or a desired attitude in, the coerced party. 
Therefore, any act which ends the relationship would not be, in itself, 


65 Jd. at 538. 

66 Wesster, NEw INTERNATIONAL Dictionary 519 (2d ed., unabridged, 1946). 
87 Td. at 1301. 

®8“The existence of coercion or intimidation depends upon the circumstances 


arising in each particular case and may be inferred from a course of conduct.” H.R. 
Rep.No. 2850, supra note 58, at 9. 
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coercive or intimidatory. The importance of this fact will become ap- 
parent in the discussion of section 2, infra. 

At the end of section 1(e) appears the proviso that “recommendation, 
endorsement, exposition, persuasion, urging, or argument shall not be 
deemed to constitute a lack of good faith.” The House Judiciary Com- 
mittee Report stated that this proviso was added to assure that “recom- 
mendation . . . or argument of the kind that is normal in competitive 
commercial relationships is not to be deemed by itself to constitute a lack 
of good faith.” ® Its apparent purpose is to serve as a statutory guide to 
the courts in determining the factual question whether a particular act 
was coercive or was merely normal, competitive sales persuasion. The 
words, “by itself,” emphasized in the quotation from the committee re- 
port above, serve as a warning that an act, which by itself may be merely 
normal sales persuasion, still may be part of a coercive or intimidatory 
course of conduct. 


B. Situations in Which Good Faith Is Required. 


Section 2, the operative section of the act, provides that the manufac- 
turer must act in good faith (i.e., must not coerce or intimidate the 
dealer) in three general types of situations, viz., (1) in performing or 
complying with any of the terms or provisions of a subsisting franchise, 
(2) in terminating or canceling a franchise, and (3) in not renewing a 
franchise. It is submitted that in all of these situations manufacturer 
action is to be subjected to the “reasonable man test,” i.¢., whether a rea- 
sonable man in the position of the dealer would have felt that he were 
being coerced or intimidated. Were the test a subjective one, dealers 
would have a fiat to fancy coercion or intimidation in every communica- 
tion from their manufacturers. 


PERFORMING OR COMPLYING WITH SuBSISTING FRANCHISE. In the light 
of the past history of litigation between manufacturers and dealers, rela- 
tively few actions are likely to be brought by dealers still holding fran- 
chises.7° One situation in which the still-enfranchised dealer might bring 
suit is where the manufacturer has appointed a new dealer in a presently 
existing dealer’s territory or community. Here recovery can be had by 
the dealer if he can prove that appointment of the new dealer was a 
device to coerce him,” and that he has suffered damages as a result. Be- 


69 H.R.Rep.No. 2850, supra note 58, at 8; emphasis supplied. 

70 Of 16 cases cited in Hewitt, supra note 12, at 260-288, as representative of 
automobile manufacturer-dealer litigation during the period 1940-1955, only two were 
instituted by dealers who still held their franchises. 

71 “The bill . . . would not prohibit a manufacturer from appointing an additional 
dealer in a community provided that the establishment of the new dealer is not a 
device by the manufacturer to coerce or intimidate an existing dealer.” H.R.Rep.No. 
2850, supra note 58, at.9; emphasis supplied. 
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cause of the serious difficulties of proof inherent in such a situation, 
particularly if the manufacturer has applied no other pressure against the 
complaining dealer, the dealer might be permitted to ground his case on 
proof of absence of a good business reason for appointment of the new 
dealer. Thus the manufacturer’s business judgment would become the 
primary subject of the court’s scrutiny. 


CANCELLATION AND TERMINATION. Cancellation differs from termina- 
tion in being a stronger and more arbitrary act. Two examples of can- 
cellation might be (1) ending a franchise terminable at will without com- 
plying with the notice provisions, and (2) ending a franchise terminable 
only for cause without assigning a cause. In both of these examples the 
manufacturer would be liable on the contract as well as under this act. 
Examples of termination would be (1) ending a franchise terminable at 
will upon proper notice, and (2) ending a franchise terminable only for 
cause upon the assignment of a reasonable cause. In these examples the 
manufacturer would not be liable on the contract but might be under 
the Franchise Act. Thus, the right of action given to the dealer by this 
act is an entirely new one for a bad-faith termination and merely an 
additional one for a bad-faith cancellation. An example of an actionable 
termination or cancellation situation would be where a manufacturer has 
tried to force a dealer to accept more cars than he wants. The dealer 
has refused to comply, and the manufacturer, because of this refusal, has 
terminated the franchise. 


Non-RENEWAL. An example of an actionable non-renewal situation 
might be where a manufacturer has tried to force a dealer to take more 
cars than he wants; the dealer has balked, and the manufacturer has 
therefore refused to renew when the dealer’s franchise expired. In this 
situation the dealer has a right of action under the Franchise Act.” 

A cancellation or non-renewal unconnected with antecedent acts in- 
dicating an attempt to coerce the dealer cannot be construed as a coercive 
device, and therefore cannot form the basis of an action under the 
Franchise Act.7* The reason for this is that coercive and intimidatory 
acts look toward procuring the performance of a desired act or the as- 
sumption of a desired attitude. A manufacturer who has cancelled, 
terminated, or refused to renew has indicated thereby that it no longer 
expects anything in the way of either acts or attitudes from the dealer. 

Thus, paradoxically, a manufacturer can with impunity cancel, termi- 
nate, or refuse to renew the franchise of a dealer with whom it has never 


72 “Where a dealer’s resistance to manufacturer pressure is related to cancellation 
or nonrenewal of his franchise a cause of action would arise.” H.R.Rep.No. 2850, 
supra note 58, at 9. 

73 See 102 Conc.Rec. 9529 (daily ed. 19 June 1956); 102 Conc.Rec. 12831 (daily 
ed. 23 July 1956). 
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had difficulties; whereas it cannot, except at the risk of a lawsuit, cancel, 
terminate, or refuse to renew the franchise of a dealer with whom its 
relations have been so poor that it has felt compelled to resort to coercive 
measures. One consequence of this situation may be that some dealer- 
ships now will be terminated or not renewed without ever knowing why. 
The manufacturer may simply resort to the practice of not communicat- 
ing its complaints to its dealers. 

On the other hand, dealers may develop the practice of not acceding to 
manufacturer requests in order to enhance their chances for recovery 
should they lose their franchise at some future time. This possibility 
arises from the fact that a dealer would have a very weak case if he had 
complied with the manufacturer’s demands, since it would then be dif- 
ficult for him to prove any connection between the coercive demand and 
the subsequent cancellation or non-renewal. If the dealer refused to com- 
ply, however, there would be a strong inference that his refusal was the 
reason for the cancellation or non-renewal, and his chances for recovery 
would be improved. 


C. Manufacturer Defenses. 


The Franchise Act gives the manufacturer one express defense, con- 
tained in the proviso to section 2, which assures that the manufacturer 
shall not be barred from asserting as a defense the failure of the dealer to 
act in good faith. In light of the definition of good faith in terms of 
coercion and intimidation set forth in section 1(e), this defense would 
seem to be an illusory one. It is extremely unlikely that a single dealer 
could coerce or intimidate a manufacturer."* Only a broader definition 
of “good faith,” as it applies to the dealer, than is given in section 1(e) 
would give substance to this defense. The House Report expressly in- 
dicates, however, that this was not the intent of Congress.”® 

One defense likely to be raised by a manufacturer in an appropriate 
case is that its alleged coercion was an effort to compel the dealer to 
abide by an express term of the franchise agreement. Assuming that the 
term itself was not unreasonable or unconscionable, this should be a good 
defense. It is believed that Congress did not intend to make it possible 
for dealers to benefit from their refusal to carry out their express con- 
tractual promises. The complaints which instigated this legislation, and 


74 Representative Celler aptly put it as follows: “I cannot conceive how a manu- 
facturer could say to a dealer, “You are guilty of coercion when you cancel your 
contract.’ How can a gnat intimidate a whale? How can a minnow intimidate a 
sailfish? . . £” 102 Cone.Rec. 12832 (daily ed. July 23, 1956). 

75“In order to sustain this defense, the manufacturer would be required to show 
that the dealer failed to act in a fair and equitable manner toward the manufacturer 
so as to guarantee the manufacturer freedom from coercion, intimidation, or threats 
of coercion or intimidation from the dealer.” H.R.Rep.No. 2850, supra note 58, at 8. 
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thus by inference the legislation itself, were directly primarily at aspects 
of the relationship not governed by the usual franchise agreement’s pro- 
visions, ¢.g., the number of cars to be taken by the dealer. Similarly, 
where a manufacturer has brought a contract action against a dealer or 
threatened to do so for failure to abide by the terms of the franchise 
agreement, such action should not be deemed a coercive act within the 
meaning of the Franchise Act, even though such measures might actually 
have an intimidating effect. 


The most commonly raised manufacturer defense to dealer suits under 
the Franchise Act is likely to be that the dealer was inefficient or other- 
wise undesirable. An example of a situation which might give rise to 
such a defense is where a dealer, due to inefficiency, has been unable to 
sell as many cars as he clearly should, even though he has tried hard; the 
manufacturer has informed him that unless he can sell more cars it will 
terminate; lastly, the manufacturer does terminate. The House Judiciary 
Committee Report stated that the Franchise Act would not curtail the 
manufacturer’s right to cancel or not to renew an inefficient or undesir- 
able dealer’s franchise.”* It appears, therefore, that a manufacturer de- 
fense based on this ground should be sustained if the dealer were found, 
as a matter of fact, to be inefficient or undesirable, even though coercion 
by the manufacturer was present. 


Certain practices engaged in by some dealers, however, which have 
been considered undesirable by the manufacturers and also by many 
dealers would not support such a defense. These are (1) “bootlegging,” 
(2) selling outside of an allotted territory, and (3) selling at less than the 
manufacturer’s suggested resale prices.*7 It seems to have been thought, 
at first, that such practices by a dealer would constitute a good defense 
by the manufacturer,’® but the Justice Department pointed out that to 
permit such defenses would be inconsistent with the antitrust laws."® 
Consequently, the House Judiciary Committee added to the bill a new 
section (section 4) to assure that no provision of the act “shall repeal, 
modify, or supersede, directly or indirectly, any provision of the anti- 
trust laws.” 8° The Committee Report further emphasized that manu- 
facturers could not set up, by way of defense, that the suing dealer boot- 
legged, sold outside his territory, or sold at cut-rate prices.** 


76 Id. at 9. 

77 Td. at 10. 

78 In answer to Senator Curtis’ question whether a dealer who had “bootlegged” 
would be protected by the statute, Senator O’Mahoney said: “I would feel that such 


a person would have no equity at all before the court. Even if he brought suit, the 
suit could not stand up.” 102 Conc.Rec. 9517 (daily ed. June 19, 1956). 


79 See Hearings, supra note 61, at 257-8. 
80 Jd. at 262. 
81 H.R.Rep.No. 2850, supra note 58, at 10. 
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D. The Measure of Dealer Damages. 


Section 2 of the act provides that the dealer “. . . shall recover the 
damages by him sustained and the cost of the suit... .” 8? The important 
question here is whether the dealer’s damages are limited to actual pres- 
ently sustained losses, or include as well prospective profits, a familiar 
measure of damages in contract law.®* The legislative intent is unclear on 
this point, but it appears that Congress expected that the courts would 
ascertain damages in the same way as in contract actions, i.e., prospective 
profits would be included.** That the awarding of prospective profits 
was contemplated is further indicated by the House Judiciary Com- 
mittee’s deletion from the Senate-passed bill of the word “compensa- 
tory.” 8° Representative Multer stated, and Representative Celler agreed, 
during the hearings on the bill, that the word “compensatory” should be 
removed because it would limit the damages to “actual losses, not pros- 
pective losses.” %¢ 

Assuming that the awarding of prospective profits is contemplated, one 
can do little more than speculate as to how the courts will determine the 
amount of prospective profits to be awarded in cases involving franchise 
agreements terminable at the will of either party. Such agreements can 
run indefinitely, or, by the same token, can be terminated at any time. 
Thus it cannot truly be said that any dealer has any prospects for profits 
beyond mere optimistic hopes. Professor Williston seems to indicate 
that, in such a situation, prospective profits could not be awarded.*" 

Where the franchise was for a definite period, such as three or five 
years, and has been cancelled or terminated before its expiration date, 
prospective profits can be calculated as is usual in contract cases, on the 
basis on the time remaining for the agreement to run. Calculating pros- 
pective profits where a definite-term contract has not been renewed, 
however, presents serious and possibly constitutional questions under the 
fifth amendment.®® 


E. Statute of Limitations. 
A three-year statute of limitations was inserted in the bill by the House 


82 As originally introduced, both the Senate (S.3879) and the House (H.R. 
11360) versions of the measure provided for “two-fold” damages. The Senate 
version was amended on the floor of the Senate to read “compensatory” damages. 
The House Judiciary Committee subsequently deleted the word, “compensatory,” 
leaving simply, “damages.” 102 Conc.Rec. 9533 (daily ed. June 18, 1956); H.R. 
Rep.No. 2850, supra note 58, at 8. 

838 See 5 Witiiston, Contracts § 1345 (rev.ed. 1948). 

84 See Hearings, supra note 61, at 59-60. 

85 See note 82 supra. 

86 See Hearings, supra note 61, at 59-60. 

875 Wiiiston, Contracts § 1345 (rev.ed. 1948). 

88 See discussion on constitutionality, infra. 
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Judiciary Committee to avoid the lack of uniformity which would result 
from reliance on the various state statutes of limitations.8® The statute 
would begin to run, of course, when the cause of action accrued. The 
question is, at what point would this be? It is believed that, inasmuch as 
the act gives a right of action only to recover damages, said damages 
would be an essential element of the suing dealer’s cause of action. 
Therefore, the dealer’s cause of action would not accrue until he had 
actually suffered damages, and the statute of limitations would begin to 
run at this point. 


V. CONSTITUTIONALITY 


The Franchise Act was enacted under the authority of the commerce 
clause of the Constitution, which gives Congress the power “To regulate 
Commerce with foreign Nations, and among the several States, and with 
the Indian Tribes.” ®° It has been settled since Gibbons v. Ogden that, 
as respects interstate commerce, the power of Congress is plenary.*? Pro- 
vided only that the other provisions of the Constitution are not violated, 
the discretion of Congress and the political processes are, as Chief Justice 
Marshall said, “the sole restraints in which they [the people] have relied, 
to secure them from its abuse.” ** Nor does the “necessary and proper” 
clause of the Constitution®™ place limitations on the express grants of 
power to Congress; rather it makes these powers operative.®* There is 
little doubt that “Commerce . . . among the several States” is involved in 
the distribution of automobiles;®* nor would there seem to be doubt that 
the Franchise Act does “regulate” in the commerce clause sense,®? the 
private right of action being a method of long standing of regulating in- 
terstate commerce.®® The Franchise Act itself declares in section 1(a) 
that its purpose is “‘to supplement the antitrust laws of the United States.” 

There remains, however, the question whether other constitutional 
provisions are impinged by the act, and in this regard the only obstacle 
to be hurdled is the due process clause of the fifth amendment. The con- 
stitutional objections raised in debate on the floors of both the Senate® 


89 See Hearings, supra note 61, at 57-58. 

90 U.S.Const. Art. 1, § 8, cl. 3. 

9122 U.S.(9 Wheat.) 1 (1824). 

92 United States v. Darby, 312 U.S. 100, 115 (1941). 

93 Gibbons v. Ogden, 22 U.S.(9 Wheat.) 1, 197 (1824). 

%4U.S. Const. art. 1, §8, cl. 18. 

95 McCulloch v. Maryland, 17 U.S.(4 Wheat.) 316 (1819). 

96 United States v. E.C. Knight Co., 156 U.S. 1, 13 (1895). 

87 Second Employers’ Liability Cases, 223 U.S. 1, 47 (1912). 
PA _— 4 oe aerate right of action in § 4 of the Clayton Act, 38 Strat. 731 (1914), 15 
j rt Ze Rec. 9515-9523 (daily ed. 19 June 1956) and 13114-13119 (daily ed. 25 
uly 
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and the House of Representatives! were, with one exception,’® all of 
a fifth amendment nature, although not always clearly designated as such, 
In the House, Representatives Wolcott and Scott engaged in a colloquy 
in which the former contended that the Franchise Act was an impair- 
ment of the obligation of contracts and that liberty of contract was being 
unconstitutionally abridged.’°? In the other chamber, Senators Potter and 
Bricker also assailed the constitutionality of the act, the latter attacking 
it on grounds that it had an unconstitutional retroactive effect on pre- 
existing contracts; that it was a deprivation of property amounting to a 
denial of due process;'® that it was discriminatory and lacked mutuality 
of remedy; and that it violated liberty of contract such as to be a denial 
of due process. Senator Potter thought that the bill involved classifi- 
cation and discrimination amounting to a denial of due process.'®° These 
objections will be categorized in three groups and discussed in the order 
indicated: (1.) discrimination and classification; (2.) impairment of the 
obligation of contracts and retroactivity; and (3.) deprivation of liberty 
of contract and property—all without substantive due process of law. 


A. Discrimination and Classification. 


The discrimination and classification contention—i.e., that only the 
automobile industry and, within it, only the manufacturers were being 


singled out for corrective legislation—originates with the question, often 
raised, of whether and to what extent the “equal protection of the laws” 
language of the fourteenth amendment, which is expressly directed to 
the states only, is by implication included in the fifth amendment limita- 
tion upon Congress.!°% Justice Cardozo suggested in Steward Machine 
Co. v. Davis’ that some ultimate limitation of this kind did exist but 
that to be void the discrimination must be so arbitrary or gross as to be 
confiscatory; it is not required, to avoid unconstitutionality on grounds 


100 102 id. 12830-12839 (daily ed. 23 July 1956). 

101 102 id. 9522 (daily ed. 19 June 1956). Senator Bricker raised objections to the 
legislation on grounds of the Ex Post Facto Clause. U. S. Const. art. 1, § 9, cl. 3. 
Any doubts in this respect were resolved by later amendments. 

102 102 Conc.Rec. 12834 (daily ed. 23 July 1956). 

“Mr. Scott. Is the gentleman of the opinion that there are provisions of this bill 
which may probably be unconstitutional ? 

“Mr. Wolcott. I am sure of that. We have never sought in the Federal Congress 
to compel any individual to enter into a contract. It does not make any difference 
whether the contract expires with bad faith charged or the color of eyes involved, 
we cannot under clear conscience and under the Constitution of the United States 
compel any individual to engage in a contract where the Federal Government is not 
a party.” 

103 102 Conc.REc. 9522 (daily ed. 19 June 1956). 

104 Jd. at 13117 (daily ed. 25 July 1956). 

105 Jd. at 9523 (daily ed. 19 June 1956). 

106 See Second Employers’ Liability Cases, 223 U.S. 1, 52-53 (1912). 

107 301 U.S. 548, 585 (1937). 
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of discrimination, to legislate against all abuses of a similar nature.!°* 
It is arguable that the singling out of the five automobile manufacturers— 
rather than, for example, all manufacturers which distribute their prod- 
ucts through franchised dealers—is an unreasonable classification and is 
discriminatory on this ground. However, Professor Corwin said in 
1952 that up to that time no act of Congress had been declared uncon- 
stitutional on grounds of classification, and the writers are not aware of 
any such decisions since that time. It is interesting to note that in the 
Northwest Kaiser-Willys and Kubl cases (section II C. supra) the parties 
attacking the constitutionality of the Minnesota and Wisconsin statutes 
did not raise the objection of unconstitutional classification and discrim- 
ination. The question was raised in the Blevins case, but the court, in 
holding the Colorado statute unconstitutional, did not base its decision 
on these grounds. While discrimination was the basis for declaring the 
Arkansas statute unconstitutional in the Rebsamen case (section II C. 
supra), it was of a nature not applicable in a consideration of the 
Franchise Act. 

The objection that the statute lacks mutuality of remedy and is there- 
fore discriminatory does not, in light of the above discussion, seem to 
present great constitutional difficulties. The Franchise Act does not 
grant a right of action to the manufacturer for the simple reason that 
the manufacturer cannot be coerced or intimidated by a dealer. The 
Supreme Court has held that it does not violate the fifth amendment to 
allow one party to a contractual relationship to elect between varying 
measures of redress and forms of action without according a corre- 


sponding right to the other party." 


B. Impairment of the Obligations of Contracts and Retroactivity. 


The objections of the impairment of obligation of contracts and 
retroactivity are treated together because of the close relationship be- 
tween the two concepts and because the legislators did not themselves 
draw a close distinction between them. Accurately defined, the obliga- 
tion of contracts is the duty which the law imposes and will, through 
the courts, enforce upon one to perform one’s contractual undertak- 
ings.11_ Retroactivity is a broader concept and embraces rights other 
than contractual. For the purposes of this discussion, however, the con- 
cepts are, for all practical purposes, synonymous. 

Although the contract clause is directed expressly only to the states, 


108 United States v. Carolene Products Co., 304 U.S. 144, 151 (1938). 
109 Corwin, United States Constitution Annotated, S.Doc.No. 170, 82d Cong., 2d 
Sess. 853 (1953). 


110 Panama Railroad Co. v. Johnson, 264 U.S. 375 (1924). 
111 Sturges v. Crowninshield, 17 U.S.(4 Wheat.) -122 (1819). 
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from early times the Supreme Court has suggested that it is, to some 
undefined degree, interpretative of Congress’ limitations under the fifth 
amendment.’ The prevailing view, however, seems to be that con- 
tracts involving interstate commerce “must necessarily be regarded as 
having been made subject to the possibility that, at some future time, 
Congress might so exert its whole constitutional powers in regulating 
interstate commerce as to render that agreement unenforceable or to 
impair its value.” 11% 

The Northwest Kaiser-Willys case (section II C. supra) appears to be 
the only one which is almost squarely in point on the question of the 
constitutionality, as against objections of impairment of obligation of 
contracts and retroactivity, of a statute similar in purpose and effect to 
the Franchise Act. This decision is thus some guide for the constitu- 
tionality of the Franchise Act as far as these aspects of the fifth amend- 
ment are concerned. The Minnesota statute is subject to the express 
application of the contract clause, while the Franchise Act comes under 
the fifth amendment, which is at least as tolerant of retroactivity and 
impairment of the obligations of contracts as is the contract clause. 
Although the dictum in the Buggs case (section II C. supra) is contra 
to the decision in the Northwest Kaiser-Willys case, it does not bear 
upon the constitutionality of the Franchise Act, since a state statute may 
well be unconstitutional under the contract clause where a similar fed- 
eral statute might not be unconstitutional under the fifth amendment, 
and, moreover, since the constitutional discussion in the Buggs case was 
dictum. The Northwest Kaiser-Willys case is strengthened as a guide 
by the fact that the Minnesota statute is criminal in nature, and the 
Franchise Act is civil. Hence the latter would be construed less strictly 
than the former must have been, because of the requirement that crim- 
inal statutes set up an ascertainable standard of guilt. 

Testifying before the Antitrust Subcommittee of the House Com- 
mittee on the Judiciary, and in a statement filed with the Committee, 
Robert A. Bicks of the Department of Justice declared that the Fran- 
chise Act (with amendments proposed by the Subcommittee) “might 
well be held constitutional.” This statement was made specifically with 
respect to the act’s effect on pre-existing franchises.1* Representative 
Celler quoted Mr. Bick’s statement on the floor of the House in support 
of his own view that the act is constitutional.'® 

112 Calder v. Bull. 3 U.S. (3 Dall.) 386 (1798). 

113 Louisville and Nashville Railroad Co. v. Mottley, 219 U.S. 467, 482 (1911). 
In a recent case the court said, “Immunity from federal regulation is not gained by 
forehanded contracts. Were it otherwise the paramount powers of Congress could be 
nullified by ‘prophetic discernment’.” Fleming v. Rhodes, 331 U.S. 100, 107 (1947). 

114 Winters v. New York, 333 U.S. 507 (1948). 


115 Hearings, supra note 58, at 248 and 269. 
116 102 Conc.ReEc. 12835 (daily ed. 23 July 1956). 
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C. Deprivation of Liberty of Contract. 


The third category of fifth amendment objections to the Franchise 
Act concerned denial of liberty of contract without substantive due 
process of law. Beginning roughly with Lochner v. New York," 
there is a line of cases in which both federal and state statutes regulating 
economic affairs were declared unconstitutional by the Supreme Court 
for denial of liberty of contract. Adair v. United States'® and Adkins 
v. Children’s Hospital® were the leading cases in this line, which over- 
turned acts of Congress. In the Adair case a statute prohibiting “yel- 
low-dog” contracts was invalidated, and in the Adkins case, a District 
of Columbia minimum wage statute was declared unconstitutional.. A 
reversal of this tendency of the Supreme Court to sustain a high measure 
of liberty of contract commenced in the 1930’s with Nebbia v. New 
York'?° and has continued unabated ever since. Both the Adair and 
Adkins cases have been overruled, and economic legislation of the 
most far-reaching character has been sustained against constitutional at- 
tacks on all grounds, including liberty of contract.’2? Thus, it would 
seem that only the most extreme and arbitrary restriction on liberty of 
contract by federal statutes would today be invalidated. 

The requirement of the Franchise Act that the manufacturer refrain 
from coercion or intimidation, despite the fact that it so draws the con- 
tract so as to permit such conduct under the common law, does not 
seem this extreme. There is, of course, no constitutional right to have 
the common law remain unchanged.’ Nor does it seem that the re- 
quirement that cancellation be in good faith, i.e., not the culmination of 
a course of coercive conduct, is extreme or arbitrary to the point of 
unconstitutionality under existing standards on the ground of denial of 
liberty of contract. Indeed, where the terms of an automobile dealer’s 
franchise provided that cancellation should be only for specified causes, 
it has been held that these causes must be assigned in “good faith.” 14 
But the cancellation provision of the Franchise Act is primarily di- 
rected at franchises running for an indeterminate period of time but 
terminable at the will of either party. Where this type of franchise is 
involved, the decision of the Wisconsin Supreme Court in the Kuhl case 


117 198 U.S. 45 (1905). 

118 208 U.S. 161 (1908). 

119 261 U.S. 525 (1923). 

120 291 U.S. 502 (1934). 

121 The former, in substance, by Phelps Dodge Corp. v. N.L.R.B., 313 U.S. 177 
(1941) ; the latter by West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). 

122 F.g., United States v. Darby, 312 U.S. 100 (1941). 

123 Munn v. Illinois, 94 U.S. 113, 134 (1876). 

124 Holton v. Monarch Motor Car Co., 202 Mich. 271, 168 N.W. 539 (1918) ; cf. 
1 Corsrn, Contracts § 150 (1950) ; 3 id. at § 644 (1951). 
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is authority for the proposition that the Franchise Act is constitutional 
as against liberty of contract objections. 

Labor law provides an example of statutory limitation of liberty of 
contract with respect to this type of contract. Section 8(a)(3) of the 
Wagner Act,’ upheld in N.L.R.B. v. Jones & Laughlin Steel Corp.,!6 
forbids “discrimination in regard to hire or tenure of employment or 
any term or condition of employment to encourage or discourage mem- 
bership in any labor organization.” Since employment contracts are 
ordinarily contracts terminable at the will of either party, this pro- 
vision of the Wagner Act is a precedent for a similar inhibition of the 
employer’s liberty to terminate contracts which by their terms are 
terminable at will. 

The provision of the Franchise Act most vulnerable to attack on 
liberty of contract grounds in the non-renewal provision, which governs 
when the franchise is for a specific term. As a practical matter, it 
might seem that this provision is not substantially more detrimental to 
the manufacturer’s liberty of contract than the cancellation provision. 
Legally, however, they would appear to be quite different, and the 
courts may well view the non-renewal provisions as going beyond the 
limits within which the fifth amendment permits liberty of contract to 
be impaired. When a dealer and a manufacturer enter into a franchise 
for an indeterminate period of time the dealer is inclined to view his 
franchise as more or less of a lifetime arrangement and to disregard the 
provisions which make it possible for the manufacturer to cancel the 
franchise at any time. But where a franchise for a specific time is in- 
volved, i.e., where the non-renewal provision applies, the situation is 
quite different. When the dealer enters into such a contract, his atten- 
tion is clearly called to the fact that when the term has expired, the 
franchise will have to be renegotiated if the relationship is to continue. 
Therefore, the justification which may exist for protecting the dealer 
whose franchise runs for an indefinite period from the effects of a mis- 
guided supposition that he has a lifetime arrangement does not exist for 
the dealer whose franchise is for a definite term. Since, moreover, the 
non-renewal provision impairs an almost indispensable device of contract 
law for limiting one’s liabilities—that of contracting for a certain term 
of years and no more—it is an extreme measure, and its constitutionality 
should evoke close examination by the courts. Unfortunately, the state 
cases do not illuminate the matter. Both the Minnesota and the Wis- 
consin statutes have non-renewal provisions, but the Kuhl case and the 
Northwest Kaiser-Willys case arose out of cancellations, and thus the 


125 49 Stat. 452 (1935), 29 U.S.C. $158 (a) (3) (1952). 
126 301 U.S. 1 (1937). 
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constitutionality of the non-renewal provisions was not directly in 
issue. 
VI. CoNcCLUSIONS 


The Franchise Act may well mark the threshold of a new cycle of 
federal economic class legislation, a cycle in which a new economic 
stratum of American society, viz., small business, may succeed labor as 
a principal object of congressional legislative concern. In any event, it 
would appear that the congressional attitude and motivation which pro- 
duced the Franchise Act is closely akin to that which has produced the 
labor law, in that the purpose of both types of legislation is primarily to 
assist economically the stratum of society concerned, and only second- 
arily and incidentally to benefit the general public. In this respect the 
Franchise Act differs markedly from the laws it purports to supplement, 
i.e., the antitrust laws, which apply to the entire commercial community 
and which are intended primarily to benefit the general public, and 
private parties only incidentally. In fact, the Franchise Act may well 
have the effect of stifling in the automobile industry the very competi- 
tion which the antitrust laws are intended to foster. Thus it would 
seem that Congress has taken an extremely important policy step in 
enacting the Franchise Act, and has set a precedent for economic legis- 
lation that could have extremely far-reaching effects. It would seem 
almost a certainty that this type of legislation will be sought for many 
industries presenting analogous problems. Indicative of this is an iden- 
tical bill introduced in the 85th Congress for the benefit of retail gaso- 
line dealers,!*7 and also a companion bill making it a criminal offense 
for companies selling petroleum products at wholesale to sell them also 
at retail.12 Along the same line is a Senate bill providing that the retail 
sale of tires (except to the Government) must be through “independent 
tire dealers” only, and making violation thereof a criminal offense.’ 

The hearings and studies which preceded passage of the Franchise 
Act leave little doubt that there is substantial manufacturer control and 
coercion of dealers. But this situation is not a new one, as is shown by 
the litigation throughout the years, and presumably the great majority 
of current franchise holders entered into their agreements with knowl- 
edge of the situation. Prospective dealers are in most cases persons with 
substantial capital to invest, and who have a wide choice of investment 
opportunities. Automobile dealerships are, as a matter of common 


127 H.R. 425, 85th Cong., Ist Sess. (introduced Jan. 3, 1957); see Conc.Q. 
WEEK Ly Rep. 93 (Jan. 18, 1957). 

128H.R. 426, 85th Cong., Ist gem (introduced Jan. 3, 1957); see Cone.Q. 
WEEKLY pom: supra note 127, at 9 

129 S. 85th Cong., Ist Sess. uae Jan. 7, 1957); see Conc.Q.WEEKLY 
Rep. 123 he 25, 1957). 
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knowledge, eagerly sought after. It does not appear that an inordinate 
number of dealers have had their franchises terminated in recent years,‘ 
and, moreover, manufacturers in recent years have been making more 
and more liberal provisions for liquidation of cancelled dealers’ assets. 
In view of these considerations, it is believed that the Franchise Act 
may not have been as necessary as was thought, and that, at any rate, 
the precedent for destroying freedom of contract which the act pro- 
vides may be too high a price to pay in return for the benefits it ac- 
cords a relatively small group of individuals. 

Legally, the Franchise Act represents a substantial encroachment on 
ordinary contract law, inasmuch as it imposes a quasi-fiduciary relation- 
ship where the parties have agreed that none exists and regardless of 
whether a binding contract exists at all. It has the further undesirable 
effect of requiring the courts to pass on the quality of day-to-day busi- 
ness judgment of the parties. As regards constitutionality, the non- 
renewal provision appears questionable, although the remainder of the 
act would seem valid on the basis of the current trend of Supreme 
Court decisions. 


Due in large measure to the extreme haste with which it was rushed 
through the early days of the session, the Franchise Act leaves much to 
be desired as a piece of legislative craftsmanship. The attempt to de- 
fine “good faith” and the subsequent amendment of the definition pro- 
duced an almost unworkable concept. The defining of it as guarantee- 
ing freedom from coercion so distorts its meaning as to make some 
acts, indicative of the very worst kind of bad faith, outside the pro- 
hibition of the statute, and to bring other acts, which might actually 
have been done in good faith (in the common law sense) within the 
meaning of the statute. If, on the other hand, Congress had left “good 
faith” undefined, the courts would have been free to evolve, case by 
case, standards of conduct based on fair dealing and business reality. 
Given a congressional policy decision that dealers should be protected 
from unfair treatment by manufacturers, it is submitted that for the 
Franchise Act to achieve consistent and common sense results, the 
definition of “good faith” now contained in section 1(e) should be re- 
pealed and that expression left undefined. 

It is difficult to foresee at this time what changes, if any, will be 
wrought in the franchise agreements by the manufacturers as a result 
of the Franchise Act. The writers have been informed that Chrysler 
and Ford are presently engaged in a revision of their agreements.’*" 


130 H.R.Rep.No. 2850, 84th Cong., 2d Sess. 12 (1956). 

131 Letters from Mr. T.A. Berchtold, Press Information Service, Chrysler Corpora- 
tion, March 5, 1957; and Mr. Wright Tisdale, Assistant General Counsel, Ford 
Motor Company, March 11, 1957. 
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General Motors substantially revised its franchise agreements recently 
(effective March 1, 1956).** Among the innovations was the offering 
of five-year franchise agreements to dealers who wanted them, to re- 
place the former one-year agreements. This change, however, made 
under the pressure of impending legislation, may not be a reliable guide 
to what revisions in termination provisions other manufacturers may 
make. 





CONSIDERATIONS INVOLVED IN THE GRANTING OF 
BAIL PENDING APPEAL IN THE FEDERAL COURTS 


Edmund H. Feldman* and Maurice C. Fleming** 


I. INTRODUCTION 





The right to bail before the accused has been convicted is traditional 
in our law;? it is founded on the presumption that the defendant is in- 
nocent until proven guilty, thus permitting the unhampered preparation 
of a defense and serving to prevent the infliction of punishment prior to 
conviction.? After conviction, however, this presumption of innocence 
vanishes and is supplanted by a heavy presumption of guilt.* While the 
defendant has a right to appeal his conviction, he has no right to be re- 
leased on bail while his appeal is pending.* Bail after conviction is 
granted on a much more limited basis than bail before conviction.® 

At common law, while bail was generally refused after the defendant’s 
conviction,® it could be granted as a matter of favor if the judges were 
convinced that the conviction might not be sustained nor the judgment 
enforced because of some defect of law or fact.?/ The federal courts 




















132 See Hearings, supra note 61, at 526-530. 
* Recent Cases Editor, The George Washington Law Review; A.B. 1954; J.D. 1957, 
The George Washington University. 


** Recent member, The George Washington Law Review; A.B. 1934, Western 
Maryland College; A.M. 1938; Ed.D. 1952, Columbia University; Ph.D. 1942, New 
York University; LL.B. 1956, The George Washington University. Professor of 
Science, The Maryland State Teachers College. Member of the bar of Maryland. 

1 From the passage of the Judiciary Act of 1789, 1 Stat. 73, to the Federal Rules of 
Criminal Procedure, the federal law “has unequivocally provided that a person ar- 
vce for a non-capital offense shall be admitted to bail.” Stack v. Boyle, 342 U.S. 1, 

1951). t 

2 Hudson v. Parker, 156 U.S. 277 (1895). 

3 United States v. Burgman, 89 F.Supp. 288 (D.D.C. 1950). 

4 Ward v. United States, 76 S.Ct. 1063 (1956). 

5 Stack v. Boyle, supra note 1. 

6 People v. Van Horne, 8 Barb.(N.Y.) 158 (1850). 

7 Ex parte Ezell, 40 Tex. 451, 19 Am.Rep. 32 (1874). 
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adopted the common law rule as their standard.* The eighth amendment® 
is the only part of the Constitution containing any reference to bail, and 
it has been interpreted to apply to bail before trial only.1° There is, 
therefore, no constitutional provision guaranteeing any right to bail after 
conviction.!! 


Il. THe Prior RuLE 


The granting of bail after conviction and pending appeal is controlled 
by court rule as authorized by statute.!? At the present, the right to bail 
pending appeal in the federal courts is controlled by Rule 46(a)(2) of 
the Federal Rules of Criminal Procedure which provides: 


Bail may be allowed pending appeal or certiorari unless it appears 
that the appeal is frivolous or taken for delay. Pending appeal to a 
court of appeals, bail may be allowed by the trial judge, by the 
court of appeals, or by any judge thereof or by the circuit justice, 
to run until final termination of the proceedings in all courts. 
Pending appeal or certiorari to the Supreme Court, bail may be al- 
lowed by the court of appeals or by any judge thereof or by the 
Supreme Court or by a Justice thereof. Any Court or any judge or 
justice authorized to grant bail may at any time revoke the order 
admitting the defendant to bail. 


Previous to July 9, 1956,!* the Federal Rules of Criminal Procedure 
provided: ** 


Bail may be allowed pending appeal or certiorari only if it ap- 
pears that the case involves a substantial question which should be 
determined by the appellate court. Bail may be allowed by the 
trial judge or by the appellate court or by any judge thereof or by 
the circuit justice. 


Judge Holtzoff, one of the framers of the prior Rule 46(a) (2), states 
that in addition to the substantial question of law “. . . it must appear 
that the case is one in which, in the discretion of the court, it is proper 
to grant bail.” ** Under the prior rule, it was held that the defendant 


8 Bernacco v. United States, 299 Fed. 787 (8th Cir. 1924). 

9 “Excessive bail shall not be required. . . .” 

10 United States v. Motlow, 10 F.2d 657 (7th Cir. 1926). 

11 Ex parte Harlan, 180 Fed. 119 (C.C.N.D.Fla. 1909). 

12 18 U.S.C. § 3772. 

13 The date when the new Rule 46(a) (2) became effective in accordance with 18 
U.S.C. § 3772. 

14 Fep.R.Crim.P. 46(a) (2). 

15 United States v. Burgman, supra note 3, at 289. 
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may be admitted to bail after conviction and pending appeal.’* Opinions 


las, speaking as Circuit Justice in Walcher v. United States," applied the 
strict language of this rule and granted bail on the grounds that there 
was a “substantial question” to be determined by the appellate court; he 
further stated that the determination of the substantial question involves 
no decision on the merits, but is one on which judges may differ. 

When a court, in applying this rule, finds that the case involves a 
meritorious question, it may then, but only then, exercise its discretion 
to grant or deny bail."* _In Herzog v. United States,!® Mr. Justice Douglas, 
again acting as Circuit Justice, had occasion to consider granting bail for 
a convicted defendant in a case where bail had been refused by both the 
trial and appellate courts. After noting that there was no suggestion that 
the defendant would try to escape, he concluded that the main issue was 
whether there was a substantial question which should be determined by 
the appellate court. The court found such a substantial question in the 
conflict which existed between the practices in the Ninth and Second 
Circuits, and on the basis of this conflict bail was granted, even though 
there was nothing in the record of the defendant’s conviction to indicate 
that there had been a flagrant miscarriage of justice. The basis of the 
decision was, therefore, that there was a point of law involved which 
should be settled. 

The opposite view had been equally forcefully presented by Mr. Jus- 
tice Jackson sitting as Circuit Justice in Williamson v. United States: 


I cannot accept this view that presence of a substantial question 
makes bail mandatory . . . . Whatever the rule of Circuit Justices 
and the Courts of Appeals of other Circuits, the rule I shall observe 
and presume to have been observed in the Second Circuit is that 
the existence of a substantial question is a prerequisite to bail after 
conviction; the question should be substantial in the sense of fairly 
doubtful and in the sense also that it is not trivial or merely technical 
but has substantial importance to the merits; finding this, bail re- 
mains on appeal to the discretion of the court. 


In D’Aquino v. United States,?1 the defendant had been convicted of 


16 Hudson vy. Parker, supra note 2. 


1776 S.Ct. 254 (1955), aff'd 233 F.2d 748 (9th Cir. 1956), cert. denied 352 U.S. 
839 (1956). 


18 United States v. Burgman, supra note 3. 
1975 S.Ct. 349 (1955). 
20 184 F.2d 280, 281 (2d Cir. 1950). 


21180 F.2d 271 (9th Cir. 1950). Original opinion 192 F.2d 338 (9th Cir. i) 
roy isan 343 U.S. 935 (1952), rehearing denied 343 U.S. 958 (1952) and 345 U.S 


have varied as to how this rule should be interpreted. Mr. Justice Doug-. 
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treason and had been sentenced to imprisonment. Bail pending appeal 
was denied by the district and circuit courts but was granted by the 
circuit justice, who said: 


It has long been a principle of federal law that bail after convic- 
tion and pending appeal is a remedy normally available to a pris- 
oner.”* 


The question is whether “the case involves a substantial question 
which should be determined by the appellate court.” ** 


The status of this question in the Ninth Circuit, prior to the introduc- 
tion of the new Rule 46(a) (2), is described in Johnson v. United States,*4 
where each of the three judges sitting on the circuit court wrote an 
opinion, although all agreed that bail should be denied to the petitioner. 
The opinion of the court? was that the petitioner has the burden of 
showing not only that there is a substantial question involved, but also 
that there is reason for its determination in the particular case; a showing 
by the petitioner that the trial court committed some error in the admis- 
sion of evidence or in the instructions to the jury is not sufficient. One 
concurring opinion” stated that the public interest outweighs the other 
considerations and, in light of the fact that the presumption of innocence 
vanishes after conviction, bail should not be granted unless reversal of 
the conviction is fairly certain. In the other concurring opinion,”’ it was 
stated that the court had no right to erect barriers other than those pro- 
vided by the statutory law, and that it would work a hardship on the 
defendant to have the additional requirement that the whole record be in 
front of the appellate court before it could consider granting bill. 


It can thus be seen from the report of this one case that the issues in- 
volved in the question of granting bail on appeal were neither settled, 
nor even generally accepted. 


The determination of what constitutes the substantial question is a 
difficult and recurring problem.?® Even after a meritorious question is 
found, the courts are split as to whether bail pending appeal is a priv- 
ilege or a right. It was held in Bridges v. United States*® that where a 
meritorious question exists in the appeal, “bail becomes a matter of right, 


22 Id. at 272. 


23 Jbid., wherein Mr. Justice Douglas quotes from United States v. Motlow, supra 
note 10. 


24 218 F.2d 578 (9th Cir. 1954). 

25 Opinion by Judge Goodman. 

26 The opinion written by Judge Fee. 

27 The opinion written by Judge Stephens. 
28 Wolcher v. United States, supra note 17. 
29 184 F.2d 881 (9th Cir: 1950). 
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not grace.” *° Similarly, Mr. Justice Butler, speaking as Circuit Justice 
in United States v. Motlow,*' stated that the granting or withholding of i 
bail is not a matter of grace or favor. The proper exercise of judicial - Ay 
discretion is never “arbitrary, fanciful, or capricious; it is deliberate and ¢ 
governed by reason and the law applicable to the cases under considera- ‘ 


2 ” 






On the other hand, it has been asserted that a defendant never had an 
absolute right to bail pending appeal;** he had only a right to apply for 
bail.** This is in spite of the fact that our statutes have been framed upon 
the theory that: 


3% St = 2 


. .. a person accused of crime shall not, until he has been finally ad- 
judged guilty in the court of last resort, be absolutely compelled to 
undergo imprisonment or punishment, but may be admitted to bail, 
not only after arrest and before trial, but after conviction and pend- 
ing writ of error. 
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The Supreme Court submitted the new Rule 46(a)(2) to Congress on 
April 9, 1956, and it became effective on July 8, 1956.5 The effect of 
the rule was to change the test used to ascertain whether or not bail 
pending appeal should be granted; viz., the test was changed from wheth- 
er the petitioner could present a substantial question on appeal** to 
whether it could be shown that the appeal appeared to be frivolous or 
taken for delay.** 

By this change, the test used in ascertaining whether bail should be 
granted has been greatly liberalized to the advantage of the petitioner,** 
since the amended rule does not require that the appeal involve a sub- i 
stantial question before the appellant is entitled to bail pending his ap- | 
peal.2® Commenting on this liberalization, Mr. Justice Frankfurter stated: 4 
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30 Jd. at 884. This holding was criticized in 5 Wyo.L.J. 195 (1951) on the ground i 
that if bail were to be granted, it should have been granted as an exercise of discretion th} 
rather than as a matter of right. at 

31 Supra note 10, at 662. a 

827 F.R.D. 271-286, especially IV. Bam Arrer Conviction, Release On Bond by 4 
Trial and Appellate Courts. Leon R. Yankwich, Judge S.D.Cal. N 

33 United States v. Hansell, 109 F.2d 613 (2d Cir. 1940); Baker v. United States, a 
139 F.2d 721 (8th Cir. 1944). i 

34 Hudson v. Parker, supra note 2, at 285. ‘i 

35 This is in accordance with the Supreme Court’s rule making power granted by : 
Congress in 18 U.S.C. § 3772. + 

36 Rule 46(a) (2) as it existed prior to July 8, 1956. i 

37 Rule 46(a) (2) as it existed after July 8, 1956. lt 

38 Ward v. United States, supra note 4. A) 
89 Blassingame v. United States, 242 F.2d 313 (9th Cir. 1957). il 
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. . . the granting of bail is called for more readily under the new 
standard than it was under the old concept of “substantial ques- 
tion.” 4° 

The new minimum standard is higher in the duty it imposes on 
the government. It is lower than that which the defendant hereto- 
fore had to meet.*! 


The Government has contended that the new rule, in addition to 
changing the test, may well shift the burden of persuading the judge as 
to whether the minimum standard for allowance of bail has been met.* 
Where formerly the petitioner had the duty of showing in his petition 
that he was presenting a substantial question before bail would be granted, 
now, if bail is to be denied, the Government has the duty of showing that 
the appeal is either frivolous or taken for delay. 

This contention is supported in Binion v. United States** where the 
petitioners, who had been convicted of income tax evasion, applied for 
bail pending their appeal. Bail was granted, not because they had shown 
an existing reason for bail, but because the Government had presented 
“no adequate reason why bail should not be granted.” ** 

Similarly, it was held that where the Government has admitted that the 
appeal is neither frivolous nor taken for delay, the probability that the 
petitioner, if released on bail, would continue to violate the statute under 
which he had been convicted does not constitute grounds for denying 
bail.4® In Blassingame v. United States,*° however, the court denied bail, 
even though the appeal was neither frivolous nor taken for delay, on the 
grounds that bail would not adequately protect against the possibility of 
the petitioner’s fleeing. The court based its denial on the considerations 
that the appellant was an unstable person who had no visible means of 
support, and who lacked a family, a home and property within the juris- 
diction. 

Following the mandate of the Supreme Court, the circuit courts of ap- 
peals have changed their local rules to conform to the new standard. For 
example, the Court of Appeals for the District of Columbia has changed 
its rule to require the application for bail to contain “a showing that the 
question or questions on appeal are not frivolous” and a “certificate . . . 


40 Ward v. United States, supra note 4, at 1065. 


41 Letter from Mr. Justice Frankfurter to the Solicitor General, August 9, 1956, 
in which he explains the preceding quote from Ward v. United States. 


42 Brief for Appellee (United States), p. 3, United States v. Allied Stevedoring 
Corp., 76 S.Ct. 1068 (1956). 


43 77 S.Ct. 642 (1957). 

44 Id. at 642. 

45 Roth v. United States, 77 S.Ct. 17 (1956). 
46 Supra note 39, 
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that the appeal is not taken for delay.” **7 However, the rule of this 
court amplifies Rule 46(a)(2) by providing that the court may consider 
two additional factors: “(1) whether the safety of the community would 
be jeopardized; and (2) whether there is likelihood of appellant fleeing 
or going into hiding.” 4* It is further provided that if bail is granted, the 
court may consider other factors in determining the amount of bail: 
“(1) the nature and circumstances of the offense charged; (2) the weight 
of the evidence; (3) the financial ability of the defendant to give bail; and 
(4) the character of the defendant.” * 

Thus it can be seen that the District of Columbia Circuit has adopted a 
more explicit standard than the Supreme Court, in that its rules spell out 
criteria additional to those of frivolous appeal and appeal for delay. _ 


IV. APPLICATION OF THE New RULE 


Under the new standard the appellate court, after ascertaining that the 
appeal is neither frivolous nor dilatory,®° is faced with the problem of 
deciding what additional factors it should consider before determining 
whether to allow bail pending appeal. The court in Ward v. United 
States*! construed the language of the new rule to mean that while bail 
was to be denied if the appeal be frivolous or taken for purposes of 
delay, there were additional factors to be considered. Although the court 
explicitly refused to list such factors, it did say that bail could be refused 
if the defendant was likely to flee when released on bail, and he had the 
means to do so.5? 


The new standard has also been applied to a situation where petitioner 
was seeking a continuance of bail. In United States v. Waldman,® the 
rule was applied, and bail was cancelled when delay became apparent. 
And in Stickel v. United States,5* the circuit justice upheld the court of 
appeals’ decision cancelling bail on the grounds that he found nothing in 
the record that would justify his disturbing the decision. While this 


47 D.C.Cir.RuLE 33(f), as amended January 25, 1957. 
48 Tbid. 
49 Ibid. 
50 After the new standard had been created, the appellate courts were reluctant to 
grant bail under it where the lower court, applying the prior standard, had denied 
bail, until such time as the lower court had a chance to review its decision on the 
basis of the new standard. The Circuit Justice in United States v. Allied Stevedoring 
Corp., 235 F.2d 909 (2d Cir. 1956), aff'd sub nom. Ward v. United States, 76 S.Ct. 
1063 (1956), refused to grant bail under the new rule until the circuit court had a 
chance to review its decision and apply the new standard to its earlier denial of bail. 

51 Supra note 4. 

52 The rule of the Circuit Court of Appeals for the District of Columbia avoids 
part of this problem by its amplification of Rule 46(a) (2). 

53 240 F.2d 449 (2d Cir. 1957). 
5476 S.Ct. 1067 (1956). 
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decision would seem to apply the old standard of “substantial question,” 
it might properly be classified as impliedly using the test of “delay.” 


V. Surveys ConpucTEeD 


Because of the paucity of reported cases involving the subject of bail 
pending appeal, two surveys were conducted by the research staff of The 
George Washington Law Review to obtain a greater insight into the 
problem. In the spring of 1956,55 inquiries were made of the circuit 
judges of the eleven circuit courts of appeals®* as to what factors the 
courts had used in past decisions (usually unreported) in deciding wheth- 
er bail would be granted, and what importance had been given to each 
factor. In the spring of 1957,°" a similar questionnaire was sent to each 
of the United States Attorneys,®® asking what factors they thought should 
be considered by an appellate court petitioned to grant bail, and what im- 
portance should be attached to each of these factors. 

The table on the following page contains a comparison of the results 
of these two surveys. The judges and attorneys were asked to evaluate 
each factor as follows: A — most important; B — considerably important; 
C — somewhat important; D — slightly important; E — not important; 
X — impossible to date. After the results were tabulated, an average 
evaluation was calculated™® for each factor in both surveys. This average 
evaluation is indicated by the bracketed numbers in the columns. 

From an analysis of the data, it can be seen that there is substantial 
agreement between the judges and the United States Attorneys. On 
twelve out of the nineteen criteria listed the average reply for the U.S. 
Attorneys is the same as the average reply of the circuit judges, and on 


55 Viz., before the change had been made in Fep.R.Crim.P. 46(a) (2). 
56 Replies were received from ten out of the eleven circuit courts. 
57 Viz., after the change had been made in Fep.R.Crim.P. 46(a) (2). 


58 Replies were received from 63 of the 93 U.S. Attorneys to whom questionnaires 
were sent. See 32 N.Y.U.L.Rev. 574 (1957) for a discussion and analysis of the 
USS. _— opinions as to the existing practice in the granting of bail pending 
appeal. 

59 In order to determine an average weight signifying the total importance of the 
items appearing on the checklist, the following procedure was adopted: Column A 
was assigned a value of five points; Column B of four points; Column C of three 
points; Column D of two points; and Column E of one point. The total value of 
each item was then computed by multiplying the value of each column by the number 
of circuits ranking the item in that column, adding the totals for each item for each 
column, and dividing by ten, the total number of circuits answering the questionnaire. 
The answers then obtained were rounded off to the nearest whole number, and the 
average weight accorded to-each item, taking the ten circuits as a whole, was in- 
dicated by brackets around. For example: Item 2 was placed in Column A by eight 
circuits, and in Columns D and E by one circuit each. The total valuation for Item 
2 was therefore forty-three points. Division by ten resulted in an answer of 4.3. 
This being closer to four than to five, the check was placed above the number ap- 
pearing in Column B. Thus, although no individual circuit ranked Item 2 in Column 
B, the average rank of all the answers obtained for Item 2 places it in Column B. 
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A SratisTicAL ANALYSIS OF THE ESTABLISHED PRACTICES OF THE CIRCUIT JUDGES AND 
OF THE OPINION OF THE UNITED StaTEs ATTORNEYS AS TO THE CRITERIA INVOLVED 
IN THE GRANTING OF Bar. PENDING APPEAL IN FEDERAL Courts 
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each item 
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Question of law substantial 
enough for consideration 
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the other seven criteria, the variance is but slight, the average reply of 
the attorneys being the next higher or the next lower evaluation of the 
criteria. 

In summary, the analysis shows that the circuit judges and the U. S. 
attorneys have segregated the criteria into three fairly distinct groups— 
those criteria considered to be of vital importance, those of moderate 
importance, and those of less than average importance. 


A. Factors of Vital Importance. The survey indicates that there are 
three main considerations prerequisite to the granting of bail pending 
appeal: first, that the appellate court be presented with a substantial ques- 
tion; second, that the defendant will not escape if released on bail (pre- 
vious forfeiture of bail being a strong indication that the defendant 
would flee); third, that if the defendant be released on bail, he would not 
commit another offense. 


B. Factors of Moderate Importance. Here belong about ten of the 
factors, which the courts appear to consider as sub-parts of the three 
vital factors. These are the factors which pertain to the nature of the 
offense, various procedural matters, and the defendant as an individual. 
Included are: the nature and severity of the offense; the defendant’s 
previous criminal record, character, attitude, and conduct both before and 
after conviction; health; the appeal being made in good faith and not 
for delay; and whether the trial court had denied bail. 


C. Criteria of Less Than Average Importance. In this group are in- 
dicated such procedural matters as whether the appellate court has the 
whole record before it, the severity of the trial court’s sentence, and the 
nature of the technical argument. Also included in this group is the 
factor of the extent of the public’s disapproval of the activity involved 
in the crime. 

A number of the United States attorneys suggested that there are two 
additional factors that the appellate court should consider. Some attor- 
neys felt that the court should consider whether the defendant had either 
family or property within the jurisdiction.” It was also suggested that 
as a matter of fairness to the defendant and as a matter of “public rela- 
tions,” *' the appellate court should consider the length of time that will 
elapse before the appeal is adjudicated. 


60 This same factor was suggested by the court in Blassingame v. United States, 
supra note 39. 

61 This is the suggestion of one of the United States Attorneys, who felt that the 
lengthy delays occasioned by crowded court dockets are not only unfair to the de- 
fendants but also give the public the impression that justice is not being done. 
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VI. CoNCcLusIoNs 


By its very nature, bail pending appeal presents a conflict between two 
opposing concepts. On the one hand is the view that since the defendant 
has been convicted, the presumption is that he is guilty;®? therefore, he 
should remain in jail to prevent him from repeating his offense, to punish 
him, to protect society, and to keep him from fleeing. The opposing 
view is that the defendant does have a right of appeal, and bail should 
be allowed to him to prevent his being imprisoned for a crime that well 
may be reversed on appeal.®* 

The new Rule 46(a) (2) attempts to reconcile these divergent concepts 
by providing that bail on appeal may be allowed, unless the appeal is so 
baseless as to be condemned as frivolous or is sought for purposes of de- 
lay. The rule recognizes that there are many factors to be considered, 
yet it does not attempt to list any of them, thus leaving the selection 
and evaluation of the criteria to the discretion of the appellate court. It 
is suggested that this is the only feasible solution; there are too many 
nebulous factors to be considered by the appellate court for the rule 
even to list them, much less for it to provide a reasonable method of 
evaluation of their relative importance. Further, the analysis indicates 
that there is no need for any change, since there is general agreement 
among attorneys and judges as to the issues involved in the granting of 


bail pending appeal. 


62 United States v. Burgman, supra note 3. 
63 Ward v. United States, supra note 4. 
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FeperaL Estate Taxation—MaritaL Depuction—Wipow’s ALLOWANCE 
Paw Pursuant To A Propate Court OrpER—REQUIREMENT OF “PaAssING 
From Decepent To Survivinc Spouse.”—Proctor D. Rensenhouse, 27 
T.C. No. 10 (October 22, 1956). 


Decedent, who died in 1952, made provision in his will to insure for 
his surviving spouse a total annual income of $5,000 by directing that 
a part of the residue of his estate be used to supplement other income 
payable to her from life insurance. No reference was made in the will 
to any “widow’s allowance.” By order of a Michigan probate court the 
executor of decedent’s estate paid the widow a support allowance of 
$10,000 for one year from the time of decedent’s death. The widow’s 
allowance was paid in a lump sum. In determining the federal estate tax, 
decedent’s executor claimed the payment of the widow’s allowance as a 
portion of the marital deduction from the gross estate. The Commissioner 
disallowed the claim on the ground that it was not an interest in prop- 
erty passing from the decedent to the surviving spouse. Held, the widow’s 
allowance was not an interest in property passing from the decedent to 
his surviving spouse as defined in section 812(e)(3), Int. Rev. Code of 
1939, as amended, 62 Strat. 120 [now Int. Rev. Cope or 1954, § 2056(e)], 
and therefore it was not deductible from the value of the decedent’s gross 
estate under provisions of section 812 (e)(1), Int. Rev. Code of 1939, 
supra. 

The Revenue Act of 1948 introduced the marital deduction provisions 
to enable spouses in non-community property states to transfer tax-free 
to the survivor up to one-half of the entire estate of the first spouse to 
die. By this mechanism non-community property states were to enjoy 
the reputed advantages of community property states. Surrey, Federal 
Taxation of the Family—The Revenue Act of 1948, 61 Harv. L. Rev. 1097 
(1948). However, strict compliance with the precise limitations laid down 
by section 812(e), Int. Rev. Code of 1939, supra, is required for the 
deduction. See Arthur Sweet, 24 T.C. 488 (1955), aff'd, 234 F.2d 401 
(3d Cir. 1956); Thomas J. White, 22 T.C. 641 (1954); Edward F. Pipe, 
23 T.C. 99 (1954); Fielder J. Coffin, P-H 1955 T.C. Mem. Dec. 454338. 
And for a property interest to qualify as a marital deduction the follow- 
ing facts must be established: (1) the decedent was survived by his 
spouse; (2) the property was included in the decedent’s estate; (3) the 
property was a deductible interest; (4) the property was not a “termi- 
nable” interest; and (5) the property must have passed from the decedent 
to the surviving spouse. Int. Rev. Code of 1939, § 812(e), supra. 


[ 704 ] 
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Traditionally, a widow’s allowance has been treated by both statute and 
court as a claim against the husband’s estate, and often as a preferred 
claim. In re Guttman’s Estate, 349 Ill. App. 58, 110 N.E.2d 87 (1952); 
In re Sommerville’s Estate, 64 S.D. 238, 266 N.W. 158 (1936); In re 
Fitzer’s Estate, 130 N.E.2d 732 (Ohio App. 1954); 3 VeRNieR, AMERICAN 
Famity Laws § 228 (1935). Since its purpose is to provide for the widow 
during the period prior to the distribution of the estate, the allowance 
has been held to be additional to the widow’s distributive share. In re 
Williams Estate, 101 Colo. 262, 72 P.2d 476 (1937); In re Stachnick’s Es- 
tate, 376 Pa. 592, 103 A.2d 765 (1954); In re Frick’s Estate, 192 lowa 75, 
182 N.W. 790 (1921). If the total allowance does not terminate by re- 
marriage or death of the surviving spouse and is paid in full to the surviv- 
ing spouse, it is a vested property right. Rev. Rul. 83, 1953-1 Cum. BuLt. 
395. 

The statutory definition of “passing from the decedent” expressly in- 
cludes bequests or devises “by the decedent,” inheritance “from the de- 
cedent,” dower or curtesy as “surviving spouse of the decedent,” a transfer 
“by the decedent at any time,” and joint ownership with right of survivor- 
ship with decedent. Int. Rev. Code of 1939, § 812(e)(3), supra. In- 
heritance from the decedent has been broadly interpreted by the courts. 
Thus, a settlement payment, made by the executor to the surviving 
husband to compromise his claim to a share in the estate and thereby 
permit the deceased wife’s will to be probated without contest, was 
treated as an inheritance and held to be a sufficient “passing from the 
decedent” to the surviving spouse to qualify for the marital deduction, 
because the husband’s only right to claim a share of his wife’s estate was 
his legal relationship to her. Gertrude P. Barrett, 22 T.C. 606 (1954). 
This broad definition of “inheritance” was derived from a Supreme Court 
decision construing the term to cover property received by an heir under 
an agreement compromising and settling his contest of the decedent’s 
will Lyeth v. Hoey, 305 U.S. 188 (1938). When the will contestant had 
no standing as an heir, but was only a beneficiary under a prior will, the 
settlement payment to the contestant was taken by inheritance, not 
purchase. Dumont v. Commissioner, 150 F.2d 691 (3rd Cir. 1945). The 
broad definition of “inheritance,” though applied to determine income tax 
liability in the Lyeth case, has been found to be of equal import for estate 
tax purposes. In re Sage’s Estate, 122 F.2d 480 (3rd Cir.), cert. denied, 
314 U.S. 699 (1941). And Rev. Rul. 55-419, 1955-1 Cum. Bux. 458, ac- 
cepted this broad construction of “inheritance.” 

Prior to the Revenue Act of 1950, a widow’s allowance was deductible 
from the gross estate as an “expense” or “indebtedness” of the estate. 
However, section 502 of that act eliminated the widow’s allowance as 
a deduction from the gross estate. Int. Rev. Code of 1939, § 812(b), as 


aa —_ = 


Se 


me A ee 


ee 


ee ee 


wn 





706 THE GEORGE WASHINGTON LAW REVIEW 


amended, 64 Stat. 962 (1950). Congressional intent indicated that “as a 
result of the amendment made by this section, such amounts heretofore 
deductible under section 812(b) will be allowable as a marital deduction 
subject to the conditions and limitations of section 812(e).” H.R. Rep. 
No. 2319, 81st Cong., 2d Sess. (1950). S. Rep. No. 2375, 81st Cong., 2d 
Sess. (1950). This congressional intent was subsequently promulgated 
by the Internal Revenue Service in revenue rulings which expressly stated 
that amounts payable to a widow pursuant to state law for her support 
and maintenance during the settlement of her husband’s estate could 
qualify for the marital deduction if the interest were a vested right of 
property, not terminable by the widow’s death or other contingency. 
Rev. Rul. 83, 1953-1 Cum. But. 395. Property exempted from execution 
under local laws which is set off absolutely to a widow from her deceased 
husband’s estate was deemed to be acquired by inheritance. Accordingly, 
the value of such property qualified for the marital deduction. Rev. Rul. 
55-419, supra. Later, the Service held a widow’s allowance could qualify 
for the marital deduction to the extent that all or any part of the residuary 
estate of the decedent passed from the decedent to his surviving spouse 
by intestacy or as beneficiary under his will. Rev. Rul. 56-26, 1956-1 
Cum. Butt. 447. Just prior to the decision in the principal case the In- 
ternal Revenue Service issued its “Proposed Estate Tax Regulations,” 
which included the proposal that a widow’s allowance paid pursuant to 
local law could qualify for the marital deduction if the interest passing 
to the widow could be claimed by her estate in the event she died im- 
mediately after decedent’s death. Proposed U.S. Treas. Reg. § 20.2056(e)2 
(October 16, 1956). 

The rationale of the holding in the principal case, based on Charles H. 
Franklin, 43 B.T.A. 612 (1941), was that a widow’s allowance, being a 
“cost of the administration,” could in nowise be construed as a bequest, 
inheritance, dower, or statutory interest in lieu of dower. Such an allow- 
ance therefore failed to meet the statutory requirement that the prop- 
erty “pass” from the decedent. Consequently, the effect of the instant 
case was to disallow all widows’ allowances paid pursuant to a probate 
court order, except possibly a widow’s allowance for which the decedent’s 
will made express provision. 

But three judges dissented to the majority opinion on the ground that 
Congress clearly intended widows’ allowances like that in the principal 
case to quality tor the marital deduction and that the majority view 
placed too narrow a construction on the word “inherited” as used in 
section 812(e)(3), supra. The latter argument was laid squarely on the 
construction of the word “inheritance” by the Supreme Court in the 
Lyeth case, supra. 

One month after the instant decision the same question was decided 





RECENT CASES 707 


by a federal district court, which held in favor of the taxpayer, by allow- 
ing the full amount of the widow’s allowance to qualify for the marital 
deduction. King v. Wiseman, 147 F Supp. 156 (W.D.Okla. 1956). The 
issue of “passing” was not discussed. The court found that under 
Oklahoma law the widow’s allowance was not part of the gross estate 
subject to administration and therefore passed to the widow, “all in 
accordance with section 812(e) of the Internal Revenue Code.” Of 
particular interest is the fact that a widow’s allowance paid according 
to the Oklahoma statute, 58 Oxxa. Srar. § 314, vests no more certainly 
in the surviving spouse than the same allowance provided by the Michigan 
statute, Comp. Laws, Micuican § 702.68 (1948), under which the allow- 
ance in the principal case was paid. Under neither law is the allowance 
part of the gross estate subject to administration. Michigan and Oklahoma 
statutes, supra. 

The holding in the principal case creates for federal estate tax purposes 
a different construction of the word “inheritance” from that employed 
for the federal income tax, see In re Sage’s Estate, supra, and points up 
vividly the confusion within the Internal Revenue Service as to the nature 
and status of a widow’s allowance paid pursuant to a probate court 
order. In determining that a widow’s allowance could not be construed 
as an inheritance the Tax Court in the principal case derived its characteri- 
zation of the allowance and “inheritance” from state court decisions. 
See Charles H. Franklin, supra. The Supreme Court, however, has held 
that the construction of the term “inheritance,” appearing in federal tax 
statutes, is “necessarily” a federal question, which federal courts have 
construed to include all methods by which a relative takes property 
from another at his death, “except by devise.” Lyeth v. Hoey, supra. 


For tax purposes the Supreme Court has given the term “inheritance” 
a broad significance. See Lyeth v. Hoey, supra. Thus, a widow’s allowance 
paid directly from the decedent’s estate is as analogous to the requirement 
of “passing” from the decedent by inheritance as is a settlement payment 
to a will contestant who is not even an heir of the decedent. See Dumont 
v. Commissioner, supra. And congressional intent, as promulgated by the 
revenue rulings, has indicated that widows’ allowances paid pursuant to 
a probate court order were not to be excluded from the marital deduction 
by section 812(e) (3), supra. It is submitted, therefore, that the dissent 
in the principal case and the decision in King v. Wiseman, supra, represent 
the better view, and express the intent of Congress as to the marital 
deduction and a widow’s allowance. 


William J. Critchlow III* 


* Winner, 1957 ANNUAL Geo. WasH. L. Rev. Recent Cas—E ANNOTATION COMPE- 
TITION for prospective members of the Law Review Staff. 
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ADMIRALTY—RIGHT OF INDEMNITY AS BETWEEN SHIPOWNER AND EMPLOYER 
In Cases or Injury To STEvepoRE—L1ABILITY OF STEVEDORING CoN- 
TRACTOR FOR NEGLIGENCE IN PERFORMANCE OF ContrRAct.—Hagans v. 
Farrell Lines, 237 F.2d 477 (3rd Cir. 1956). 


In a civil action (diversity jurisdiction) brought by a longshoreman for 
personal injuries resulting from the use of a defective winch provided by 
the vessel, defendant shipowner joined the stevedoring contractor, whose 
employees manned the winch, as a third party defendant. The shipowner 
sought indemnity from the contractor on the ground that the injury 
resulted from the negligence of the stevedore’s employees in using the 
winch while they knew it to be unsafe. In answer to specific interrog- 
atories, the jury found that the winch was defective, that the contractor’s 
employees were negligent, and that neither the defective condition of the 
winch nor the negligence of the contractor’s employees was the sole 
cause of the accident; and the court below rendered judgment for the 
impleaded stevedoring contractor on the issue of indemnity. Held, 
affirmed; where the evidence shows that the injury was caused by de- 
fective equipment provided and maintained by the shipowner, even 
though it appears that the stevedore employees who manned the equip- 
ment were aware of its defective condition, the contractor is not liable 
over to the shipowner for contribution nor for indemnity. 

Two judges voiced an objection to the denial of a motion for rehearing, 
stating their opinion that the instant decision unduly limited the scope 
of the decision of the Supreme Court in Ryan Stevedoring Co. v. Pan- 
Atlantic S.S. Corp., 350 U.S. 124, 25 Geo.Wasu.L.Rev. 100 (1956), and 
that it was in conflict with Ninth Circuit decisions in United States v. 
Rothschild Intl. Stevedoring Co., 183 F.2d 181 (9th Cir. 1950) and 
American President Lines v. Marine Terminals Corp., 234 F.2d 753 (9th 
Cir. 1956). 


Under the Longshoremen’s and Harbor Workers’ Compensation Act, 
44 Srat. 1424 (1927), as amended, 33 U.S.C. §§ 901-950 (1952), a long- 
shoreman may recover from his employer for injuries occuring in the 
course of his employment, or he may elect to sue a third-party tortfeasor. 
Pacific S.S. Co. v. Peterson, 278 U.S. 130 (1928). And if his injury oc- 
curred aboard a ship in navigable waters, he may sue the shipowner. Seas 
Shipping Co. v. Sieracki, 328 U.S. 85 (1946). Recovery from the ship- 
owner may be based on unseaworthiness, on negligence, or on both. Pope 
& Talbot, Inc. v. Hawn, 346 U.S. 406 (1953). But where the cause of the 
injury is an unseaworthy condition of which the stevedoring contractor 
was aware, and where the injury arose solely through the negligence of 
that contractor in permitting the use of a device which he knew to be de- 
fective, the shipowner may recover full indemnity from the negligent 
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contractor. United States v. Rothschild Int’l. Stevedoring Co., supra; 
Palazzolo v. Pan-Atlantic S.S. Corp., 211 F.2d 277 (2d Cir. 1954), aff'd 
sub nom. Ryan Stevedoring Co. v. Pan-Atlantic S.S. Corp., supra. 

A stevedoring contractor may be bound by contract to indemnify the 
shipowner against liability for injuries resulting from improper per- 
formance of the work contractually undertaken. See Rich v. United 
States, 177 F.2d 688 (2d Cir. 1949). But the contractor’s warranty of 
workmanlike service is inherent in the contractual relationship, and 
liability thereon exists even without an express agreement of indemnity. 
Ryan Stevedoring Co., Inc. v. Pan-Atlantic S.S. Corp., supra. The ship- 
owner’s right to indemnity is independent of the duty owed by the 
employer to the injured employee and does not arise on account thereof. 
Brown v. American-Hawaiian S.S. Co., 211 F.2d 16 (3rd Cir. 1954); 
Crawford v. Pope & Talbot, Inc., 206 F.2d 784 (3rd Cir. 1953). And if 
indemnity is not allowed, the shipowner must bear full liability, for 
damages will not be apportioned by way of contribution where both 
the shipowner and the contractor are at fault. Halcyon Lines v. Haenn 
Ship Ceiling & Refitting Co., 342 U.S. 282, 21 Gro.Wasu.L.Rev. 241 
(1952); cf. American Mutual Liability Ins. Co. v. Matthews, 182 F.2d 
322 (2d Cir. 1950). 

Prior to the decision in the Ryan case, supra, awards of indemnity had 
been based on the relative negligence of the employing contractor and 
the shipowner as joint tortfeasors. In that case the decision of the lower 
court turned on the question of the contractor’s negligence in allowing 
its workmen to continue under dangerous conditions of which it was 
fully informed. In the Supreme Court, however, the tort question of 
negligence was expressly reserved, and indemnity was allowed solely on 
the basis of the employer’s contractual obligation to the shipowner to 
perform his duties in a workmanlike manner. 350 U.S. at 130. 


In the principal case, indemnity was denied for the reason that the 
shipowner had an express obligation to provide and to maintain adequate 
winches, and that the stevedoring contractor had not undertaken to per- 
form the shipowner’s nondelegable duty to provide adequate equipment 
and safe working conditions. Although recognizing the Ryan doctrine 
that indemnity for damages resulting from improper performance of a 
stevedoring contract is based on the stevedore’s contractual obligation 
to the shipowner, the instant court reasoned that the facts presented 
were the converse of those in the Ryan case, and that the contractor 
himself would have been entitled to indemnity but for the fact that his 
employees knew of the defective condition of the winch. The majority 
pointed out that “knowledge of and acquiescence in the existence of a 
defective appliance or condition may prevent the fruition of the right 
to indemnity . . . but it does not necessarily follow that the burden to 
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indemnify is thereby created.” 237 F.2d at 482. Thus the decision rested 
on the ground that the stevedore did not breach his contractual obligation 
to the shipowner by allowing work to continue under the circumstances, 
but rather that the shipowner had breached his obligation by failing to 
provide adequate equipment and keep it in good repair. 

In United States v. Rothschild Int'l. Stevedoring Co., supra, on facts 
very similar to those of the instant case, indemnity was allowed because 
the contractor had warning of the defect which was the immediate cause 
of the injury. And in American President Lines v. Marine Terminals 
Corp., supra, the same court applied the Ryan doctrine in holding that a 
shipowner was entitled to indemnity from the stevedoring contractor 
“for damages caused the shipowner by the breach of an implied con- 
tractual obligation by the stevedore to perform its services in a safe and 
workmanlike manner.” In that case, the injury occurred when an im- 
properly secured steel hatch beam was dislodged by a bridle and hook 
and fell into the hold where a stevedore was working. The shipowner 
had informed the contractor that some of the beams were defective and 
had requested that the excess beams be removed. Although the court 
based the indemnity award on the stevedore’s contractual obligation to the 
shipowner, it cited Palazzolo v. Pan-Atlantic S.S. Corp., supra, for the 
proposition that indemnity is recoverable where the employer’s negligence 
was the sole, primary or active cause of the injury. 

At first glance, the result obtained in the instant case appears incon- 
sistent with the earlier decisions in the Ryan, Rothschild and American 
President cases, supra. On the facts, however, the decision is sound. The 
“drift” of the defective winch was little more than that quite often found 
in ship loading equipment. A ship’s electrician had just completed an 
adjustment to the winch, and a ship’s officer was standing by. Although 
the contractor’s employees were aware of the defective condition of the 
winch, it is questionable whether their use of the winch under the cir- 
cumstances could be termed the cause of the accident for the purpose of 
determining who should bear full liability for the injury. And where the 
shipowner has exclusive control over the equipment and has retained 
responsibility for its upkeep and repair, breach of a contractual duty on 
the part of the contractor is equally difficult to maintain. 

It is submitted that the conflict between the instant decision and those 
of the Ryan, Rothschild and American President cases is more apparent 
than real. If the Ryan rationale would hold a contractor liable for 
damages occasioned by the negligence of the shipowner himself, it 
is unsound. If it would not, the instant court has interpreted the 
Ryan doctrine correctly, and the conflict is not in reasoning or principle, 
but only in application. As long as the law refuses to allow apportion- 
ment of damages in cases where two or more parties may be jointly 
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responsible for the injury, equitable application of the rule pertaining 
to indemnity will require those cases to produce fine distinctions and 
apparently conflicting results. 


George P. Coulter 


AieNsS—DEPORTATION—FEDERAL INCOME Tax Evasion DEFINED AS A 
Crime Invotvinc Morar Turpirupe.—Chanan Din Khan v. Barber, 
147 F.Supp. 771 (N.D. Cal. 1957). 


Plaintiff, an alien, had been convicted on two separate counts of income 
tax evasion pursuant to section 145(b), Int. Rev. Code of 1939, § 145(b), 
53 Stat. 63 [now Int. Rev. Cope or 1954, § 7201]. Thereafter a deporta- 
tion order was issued against plaintiff by defendant district director, 
United States Immigration and Naturalization Service in accordance with 
section 241(a)(4), Immigration and Nationality Act, 66 Srat. 204, 8 
US.C.A. § 1251(a)(4) (1952), which provides for the deportation of 
aliens twice convicted of crimes involving moral turpitude. Plaintiff 
sought a judicial declaration voiding the deportation order on the ground 
that willful evasion of income tax is not a crime involving moral turpitude. 
Held, judgment for defendant; evasion of federal income tax is in- 
herently fraudulent and is therefore a crime involving moral turpitude 
upon which a deportation order may be based. 

A crime involving moral turpitude implies an act of baseness in the 
duty man owes society contrary to the accepted rule of right and duty 
between men. Ng Sui Wing v. United States, 46 F.2d 755 (7th Cir. 1931). 
Crimes involving moral turpitude which have served as a basis for the 
exclusion or deportation of aliens encompass a broad area. Thus, sufficient 
grounds for exclusion or deportation exist where the alien counterfeited 
United States Government obligations, United States ex rel. Volpe v. 
Smith, 289 U.S. 422 (1933), where he was convicted of voluntary man- 
slaughter, Brymer v. United States, 83 F.2d 276 (9th Cir. 1936), where 
he committed petit larceny, United States ex rel. Fracassi v. Karnuth, 19 
F.Supp. 581 (W.D.N.Y. 1937), and where he transported a woman to 
the United States for unlawful cohabitation. United States ex rel. Fermina 
v. Curran, 12 F.2d 639 (2d Cir. 1926). 

Where fraud is an ingredient of a crime, moral turpitude is involved 
therein. Jordan v. DeGeorge, 341 U.S. 223 (1951). However, conviction 
of a crime which by definition does not necessarily involve moral tur- 
pitude is not a ground for deportation merely because immoral conduct 
was involved. United States ex rel. Giglio v. Neelly, 208 F.2d 337 (7th 
Cir. 1953). Conviction for evasion of income tax under section 145(b), 
supra, requires proof of intent to evade amounting to intent to defraud. 
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United States v. Rosenblum, 176 F.2d 321 (7th Cir.), cert. denied, 338 
US. 893 (1949); United States v. Raub, 177 F.2d 312 (7th Cir. 1949). 

Where defendant concealed whiskey subject to federal tax, with an 
intent to defraud, it was held to be a crime involving moral turpitude. 
United States ex rel. Berlandi v. Reimer, 113 F.2d 429 (2d Cir. 1940). 
Distillation of alcohol with intent to defraud the United States of tax 
thereon is a crime involving moral turpitude within section 19, Immigra- 
tion Act of 1917, 39 Srar. 889, 8 U.S.C.A. § 155 (1940). See Maita v. 
Hoff, 116 F.2d 337 (9th Cir. 1940). Concealment of goods with intent 
to defraud the British Government of an excise duty involves moral 
turpitude. In The Matter of W.— and B.—, 5 1L&N.Dec. 87 (1953). 
Evasion of excise taxes under the Canadian Excise Tax Act and the 
Canadian Special War Revenue Act constitutes a crime involving moral 
turpitude and therefore ground for exclusion of an alien. In The Matter 
of B.—, 5 L&N.Dec. 649 (1954); In The Matter of A.—, 1 1.&N.Dec. 436 
(1943). However, failure to pay tax under a revenue or licensing 
statute is not a crime involving moral turpitude. In The Matter of H.-, 
1 L&N.Dec. 394 (1943). 

Prior to the principal case, the sole federal authority dealing with the 
question of whether evasion of federal income tax constitutes a crime 
involving moral turpitude was dictum stating that moral turpitude was 
not involved in a violation of section 145(b), for the reason that tax 
evasion is so widespread a phenomenon. United States v. Carrollo, 30 
F.Supp. 3 (W.D.Mo. 1939). As opposed to this federal court dictum, 
decisions of the Board of Immigration Appeals hold that a deportation 
order may be based on two convictions of income tax evasion under 
section 145(b), supra, as moral turpitude inheres in the intent. In The 
Matter of W.—, 5 L&N.Dec. 759 (1954). 

A majority of the state courts have, however, followed the dictum of 
United States v. Carrollo, supra, in consideration of a like issue in dis- 
barment cases and have held that conviction for evasion of federal in- 
come tax under section 145(b) is not ground for disbarment of attorney 
as neither fraud nor moral turpitude is inherent therein. Baker v. Miller, 
138 N.E.2d 145 (Ind. 1956); In re Hallinan, 43 Cal.2d 243, 272 P.2d 768 
(1954). But see Berardi v. Rutter, 42 N.J.Super. 39, 125 A.2d 877 (1956). 

In the principal case the reasoning as to the presence of moral turpitude 
was based upon the definition in Jordan v. DeGeorge, supra, that crimes 
having fraud as an ingredient involve moral turpitude. The court next 
looked to cases concerning violation of section 145(b) which held that 
to obtain a conviction thereunder the Government must prove intent 
to evade, amounting to intent to defraud, United States v. Rosenblum, 
supra; United States v. Raub, supra, and concluded that conviction of a 
crime based on proof of intent to evade, amounting to intent to defraud, 
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logically demonstrates fraud amounting to moral turpitude for the purpose 
of deportation. 

The instant case represents the first clearcut declaration by the federal’ 
courts on this issue. The decision brings income tax evasion clearly 
within the pattern of cases concerning revenue violations for deportation 
purposes. The pattern indicates that all crimes perpetrated with intent 
to defraud the Government of revenue involve moral turpitude. See 
United States ex rel. Berlandi v. Reimer, supra; Maita v. Hoff, supra. 
The view of the federal courts is now consistent with that of the Board 
of Immigration Appeals holding income tax evasion to involve moral 
turpitude, though the reasoning is somewhat different. Disregarding the 
DeGeorge case test of evasion constituting fraud, which was adopted 
by the instant case, the Board views willful intent under section 145(b) 
as connoting the evil motive in which moral turpitude is inherent. Jn 
The Matter of W.—, supra. However, other Board of Immigration Ap- 
peals decisions in crimes of revenue fraud against a government appear 
to fit within the federal court pattern of decisions. In The Matter of 
A.—, supra; In The Matter of W.— and B.—, supra; In The Matter of 
B.—, supra. 

Thus only the majority state court view that moral turpitude is not 
involved in a violation of section 145(b), does not conform with that 
of the principal case, even though the theories basing disbarment and 
deportation upon the commission of a crime or crimes involving moral 
turpitude are comparable, i.e., the perpetrator of such crimes is morally 
unfit for the legal profession or alien residence in the United States. 
In re Hallinan, supra; Baker v. Miller, supra. The reasoning in the 
Carrollo case upon which the state courts rely, however, does not con- 
sider the element of fraud in evaluation of moral turpitude. The sole 
basis for the dictum therein is that tax evasion is common in the United 
States. The reasoning in the principal case adheres more closely to the 
accepted definition of a crime involving moral turpitude as set forth by 
Ng Sui Wing v. United States, supra. 

The principal case thus establishes a definite federal rule on the con- 
fused issue of income tax evasion as a crime involving moral turpitude. 
When viewed in the light of the privileges received by an alien and the 
obligations he owes as a result of residence in the United States, the 
instant court appears correct in considering income tax evasion by an 
alien as a crime of moral turpitude which may serve as a ground for 
deportation. Moreover, it is submitted that the sound reasoning in the 
principal case, together with the case pattern previously established by 
the federal courts and Immigration Appeals Board in revenue fraud 
cases, now clearly place income tax evasion among crimes involving moral 
turpitude. Harold E. Mesirow 
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CopyriGHTs—V ALIDITY—ERROR IN AFFIDAVIT REQuiRED BY 17 U.S.C. § 17 
(1952). Adviser's Inc. v. Wiesen-Hart Inc., 238 F.2d 706 (6th Cir. 
1956). 


Plaintiff brought action under 17 U.S.C. § 101 (1952) for copyright 
infringement of books used in its business for advertising purposes. De- 
fendant contended that the copyright was invalid because the date of 
publication, as given in the affidavit required by 17 U.S.C. § 17 (1952), 
was later than the actual date of publication, and that this amounted to an 
improper attempt to extend the copyright protection for longer than the 
statutory period. The trial court entered summary judgment for the de- 
fendant. Held, reversed and remanded; a copyright does not become 
unenforceable where the publication date contained in the registration 
affidavit is by innocent mistake stated to be later than the true publication 
date. 

The author of a book may secure copyright for his work by publish- 
ing the same with the proper notice of copyright printed therein. 17 
U.S.C. §§ 10 and 20 (1952); Washingtonian Publishing Co. v. Pearson, 
306 U.S. 30 (1939). The notice of copyright includes the year in which 
the book is first published, 17 U.S.C. § 19 (1952); and the term of the 
copyright commences on this date, 17 U.S.C. § 24 (1952). Registration 
of the copyright may be obtained by application therefor, which must 
include the deposit of copies of the book in the Copyright Office ac- 
companied by an affidavit stating that the copies have been printed or pro- 
duced in accordance with the requirements of the statute, and giving the 
date of completion of the printing or the date of publication. 17 U.S.C. 
§§ 5, 11, 13, 16, 17 (1952). Knowingly making a false affidavit as to com- 
pliance with the act will result in the loss of all rights and privileges under 
the copyright, 17 U.S.C. § 18 (1952). The date as given in the affidavit 
is incorporated in a certificate of registration issued the applicant which is 
admissible in any court as prima facie evidence of the facts stated therein, 
17 U.S.C. § 209 (1952); Jerry Vogel Music Co. v. Forster Music Pub- 
lishers, 147 F.2d 614 (2d Cir. 1945), cert. denied, 325 U.S. 880 (1945); 
and in the absence of contradictory evidence, establishes a valid copy- 
right in the holder, M. Witmark & Sons v. Calloway, 22 F.2d 412 (E.D. 
Tenn. 1927). 

Under the Revised Statutes of 1875, tit. LX, c. 3, §§ 4956, 4957, 4959, 
4962, and the Copyright Act of 1831, c. 16, §§ 4, 5, 4 Srar. 437, the con- 
ditions for obtaining a copyright were (1) deposit of a printed copy of 
the title for recording, (2) publication of the work with notice as to the 
date of recording in each copy published, and (3) deposit of copies of 
the work within a specified period after publication. The original Copy- 
right Act of 1790, c. 15, §§ 3, 4, 1 Srat. 125, as amended by the Act of 
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1802, c. 36, § 1, 2 Srat. 171, contained the additional requirement that 
once the title had been recorded, the record of title was to be published 
in local newspapers within two months. By these earlier statutes, a copy . 
of the record of title under seal was to be provided the applicant upon 
request, but no provision was made as to its value as evidence in an in- 
fringement suit. Rev.Srat. § 4957 (1875); Act of 1831, c. 16, § 4, 4 Srar. 
437; Act of 1790, c. 15, § 3, 1 Srat. 125; Bosselman v. Richardson, 174 Fed. 
622 (2d Cir. 1909). The Copyright Act of 1909, c. 320, 35 Srat. 1075, 
extended the protection of existing copyright laws and was designed to 
produce a logical and consistent statute meeting the demands of all per- 
sons interested in copyright property. See H.R.Rep.No. 2222, 60th 
Cong., 2d Sess. 1, 3, 4 (1909); Washingtonian Publishing Co. v. Pearson, 
supra at 36. The provisions of this act are substantially contained in the 
present copyright statute, 17 U.S.C. §§5, 10, 11, 13, 16-20, 24, 209 
(1952). See U.S. Copyricut Orrice, Copyright Law or THE UNITED 
States 26 (Bull. No. 14) (1953). 


Courts are not at liberty to disregard the conditions of the copyright 
statute, for their performance is essential to secure a perfect title. 
Wheaton v. Peters, 33 U.S.(8 Pet.) 223 (1834); Chase v. Sanborn, 5 Fed. 
Cas. 521, No. 2628 (D.N.H. 1874). However, the statute is to be liberally 
construed, and useless technicalities are not to be allowed to diminish the 
benefits conferred. United States v. Backer, 134 F.2d 533 (2d Cir. 1943); 
Basevi v. Edward O’Toole Co., 26 F.Supp. 41 (S.D.N.Y. 1939). But see 
Baker v. Taylor, 2 Fed. Cas. 478, No. 782 (S.D.N.Y. 1848), wherein the 
court interpreted Wheaton v. Peters, supra, to require a strict compliance 
with the statute. 

The purpose of the notice of copyright is to prevent innocent persons 
from incurring the penalties of infringers by making use of the copy- 
righted work. Shapiro, Bernstein and Co. v. Jerry Vogel Music Co., 161 
F.2d 406 (2d Cir. 1947), cert. denied, 331 U.S. 820 (1947). Intention 
cannot be substituted for performance, and an error in publishing the 
notice in the manner directed by the statute, whether or not by mistake, 
is fatal to title, Baker v. Taylor, supra; see Heim v. Universal Pictures, 
154 F.2d 480, 490 (2d Cir. 1946) (concurring opinion). But see Cal- 
laghan v. Myers, 128 U.S. 617 (1888); Basevi v. Edward O’Toole Co., 
supra at 47. In the Callaghan and Basevi cases, the error was in favor of 
the public and therefore did not vitiate the copyright. However, where 
the notice of copyright has been published, everyone is under a duty to 
learn the facts concerning the copyright, and copies it at his peril. Chap- 
pel & Co. v. Costa, 45 F.Supp. 554 (S.D.N.Y. 1942). 

Registration is merely a means of perfecting the copyright. Davenport 
Quigley Expedition v. Century Productions, 18 F.Supp. 974 (S.D.N.Y. 
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1937), and so long as the Register of Copyrights does not require it, the 
copyright owner may deposit the copies of his work at any time prior to 
the bringing of the suit for infringement, without being barred from 
recovery. Washingtonian Publishing Co. v. Pearson, supra at 39; Silvers v. 
Russell, 98 U.S.P.Q. 376 (S.D.Cal. 1953). A substantial compliance with 
the statutory provisions as to the application for registration is sufficient. 
Campbell v. Wireback, 269 Fed. 372 (4th Cir. 1920). An error in specify- 
ing the statutory class to which the work belongs will not invalidate the 
copyright, 17 U.S.C. § 5 (1952); Freedman v. Milnag Leasing Corp., 20 
F.Supp. 802 (S.D.N.Y. 1937); nor will a failure to state the book is a new 
edition, Wrench v. Universal Pictures Co., Inc., 104 F.Supp. 374 (S.D. 
N.Y. 1952). 


The copyright acts prior to 1909 contained no requirement that the 
deposit of copies in obtaining the copyright of a book be accompanied by 
affidavit. Rev.Srat. §§ 4948-4971 (1875); Act of 1831, 4 Srat. 436; Act 
of 1790, 1 Srar. 124. The provisions for such an affidavit and a penalty 
for knowingly making a false affidavit were incorporated into the Act 
of 1909, c. 320, §§ 16, 17, 35 Srat. 1079, 17 U.S.C. §§ 17, 18 (1952), to 
insure compliance with the requirements of section 15 that the book be 
bound and printed from type set in the United States. H.R.Rep.No. 
2222, at 12. The affidavit also enables the Register of Copyrights to issue 
a certificate of registration accurately showing the beginning of the copy- 
right term. However, the filing of an application for copyright registra- 
tion before the publication with copyright notice, which application is 
not acted upon until after both publication with copyright notice and the 
deposit of copies, will not invalidate an otherwise proper registration, 
United States v. Backer, supra; nor will the mere innocent failure of a 
duly authorized agent to strike alternative statements as to the capacity 
of the affiant, Meccano, Ltd. v. Wagner, 234 Fed. 912 (S.D. Ohio 1916). 

In a recent case, a book was published early in 1943, but the registra- 
tion affidavit misstated the date of publication to be later in the same 
year. This defect, standing alone, did not affect the validity of the 
copyright. Ziegelheim v. Flobr, 119 F.Supp. 324 (E.D.N.Y. 1954); see 
Sebring Pottery Co. v. Steubenville Pottery Co., 9 F.Supp. 383 (N.D. 
Ohio 1932). In the Ziegelheim case, the court took into consideration 
the fact that the error had in no way prejudiced the defendant. 

The principal decision extends the rule of Callaghan v. Myers, supra, 
that an error in favor of the public in acquiring a copyright will not in- 
validate the copyright, to include those instances where an innocent mis- 
take if undetected would tend to extend the period of copyright protec- 
tion. It also conflicts with the doctrine of Baker v. Taylor, supra, to the 
effect that a strict compliance with the copyright statute is required to 
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acquire a copyright, notwithstanding the fact that the error is committed 
in good faith. In the instant case, the defendant’s contention that the 
term of the copyright would be extended beyond the statutory period . 
was based on an interpretation of the copyright statute, 17 U.S.C. §§ 14, 
17, 26, 209 (1952). In rejecting this contention, the court held that in 
view of a possible statutory period of copyright protection of fifty-six 
years, 17 U.S.C. § 24 (1952), the four-month extension of copyright pro- 
tection would, in the absence of any fraudulent purpose, be an imma- 
terial variance of no consequence to the public. The instant case thus 
continued the judicial policy, followed since the Copyright Act of 1909, 
supra, that copyright statutes should be liberally construed, United States 
v. Backer, supra, and held that Wheaton v. Peters and Baker v. Taylor, 
supra, relied on by the defendant, were no longer controlling, since they 
were based on earlier statutes. In support of its conclusion, the court 
relied on dictum in Washingtonian Publishing Co. v. Pearson and Sebring 
Pottery Co. v. Steubenville Pottery Co., supra, and noted the holding in 
Ziegelheim, supra. In the Sebring Pottery case, the court remarked that 
a mistake in the date of publication in the registration affidavit would not 
invalidate the copyright where no prejudice resulted to the defendant or 
the public, and that such a mistake was not of itself sufficient to justify 
a finding of purposeful falsehood. 

It is submitted that the instant decision was proper under the circum- 
stances. Section 18 of the copyright statute provides that the applicant 
for copyright shall lose his copyright privileges only for knowingly com- 
pleting a false affidavit. This section may, therefore, be said to create the 
negative implication that where an error in the affidavit is made in good 
faith, a lesser penalty should attach. Further, in view of the great effort 
which may generally be associated with the preparation of a book suit- 
able for copyright, it would be a grave injustice to deprive the author of 
the protection to which he is entitled under the statute, due to an in- 
advertent mistake. And even where the infringer has been misled to his 
detriment, it would appear that the equities between the parties could be 
adjusted, without resort to a revocation of the copyright privilege. 


Donald D. Bosben 


FeperaL Courts—Granp JuriES—PowER OF THE District Jupce To De- 
MAND OR PREVENT THE RETURN OF AN INDICTMENT.—United States v. 
United States District Court, 238 F.2d 713 (4th Cir. 1956). 


A federal grand jury, impaneled to investigate alleged antitrust viola- 
tions within the West Virginia milk industry, sought an adjournment in 
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order to summarize testimony, but was ordered to return an indictment 
or face dismissal. Upon its failure to comply with this order, the district 
court denied the grand jury permission to sit although not expressly 
discharging it. Held, mandamus would lie at the instance of the Depart- 
ment of Justice to compel the district judge to reconvene the grand 
jury, since the order was an abuse of judicial discretion not encompassed 
within the power granted to the district judge by Fep.R.Crim.P. 6(g), 
to discharge a grand jury. 

The grand jury is made part of the judicial process by the Con- 
stitution, Cobbledick v. United States, 309 U.S. 323 (1940). Thus, the 
common law, as extant when the fifth amendment was enacted, governs 
its composition and procedure, United States v. Owen, 11 F.R.D. 371 
(W.D.Mo. 1951), and gives the grand jury its authority to act by indict- 
ment or by presentment, United States v. Smyth, 104 F.Supp. 283 (N.D. 
Cal. 1952). This action may be based on the grand jury’s own observa- 
tions, on evidence presented to it by witnesses, Goodman v. United States, 
108 F.2d 516 (9th Cir. 1939), or on hearsay and other evidence generally 
held to be incompetent, Costello v. United States, 350 U.S. 359 (1956). 

Quantitatively, the grand jury’s power is limited only by the jurisdic- 
tion of the court to which it is an appendage, see Note, Powers of Federal 
Grand Juries, 39 Cauir.L.Rev. 573, 576 (1951); Hale v. Henkel, 201 US. 
43 (1906). Subject to this restriction, it has inquisitorial powers, but its 
bounds and the full limitations thereon have never been completely 
settled by precedent, Application of Texas Co., 27 F.Supp. 847 (E.D.IIL. 
1939). These powers are subject to the orders of the court neither in 
respect to what the grand jury considers nor as to whom it indicts or 
fails to indict, United States v. Smyth, supra at 293. The scope of a grand 
jury’s investigations is not narrowly limited by questions of propriety or 
forecasts of the probable result of the investigation, Blair v. United States, 
250 U.S. 273 (1919), but rather extends to all ramifications of a particular 
field of inquiry, United States v. Johnson, 319 U.S. 503 (1943). The 
purpose of an investigation may be either immediately to return an in- 
dictment or to lay the foundation for a later indictment, Application of 
laconi, 120 F.Supp. 589 (D.Mass. 1954). This authority to initiate inde- 
pendent investigation cannot be taken away without erasing the word 
“presentment” from the fundamental law of the land, United States v. 
Smyth, supra at 295. Thus, although subpoenas have been quashed, re- 
quests to enjoin further investigation have never been granted, 39 
Cauir.L.Rev., supra at 577. 

Qualitatively, the district court has the general power to prevent abuse 
of its processes, United States v. Smyth, supra at 293. Indeed, the court 
has a duty to assure itself that its process is not being used in an un- 
reasonable or oppressive manner, In re Eastman Kodak Co., 7 F.R.D. 760 
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(W.D.N.Y. 1947), and it may refuse the use of its process by the grand 
jury, In re National Window Glass Workers, 287 Fed. 219 (N.D.Ohio 
1922); United States v. Smyth, supra at 293. But mere inconvenience not 
amounting to harrassment does not justify judicial interference with the 
functions of a grand jury, In re Application of Linen Supply Cos., 15 
F.R.D. 115 (S.D.N.Y. 1953). The test is whether the grand jury has 
acted in good faith, In re Black, 47 F.2d 542 (2d Cir. 1931), and in a 
reasonable manner, Petition of Borden Co., 75 F Supp. 857 (N.D.Ill. 1948). 
As applied by the courts, the test requires a determination of unreasonable- 
ness where bad faith is clearly indicated, 39 Cauir.L.Rev., supra at 578. 


Mandamus is used by federal courts to confine an inferior court to law- 
ful exercise of prescribed jurisdiction, or to compel the exercise of lawful 
authority when there is a duty to do so, Roche v. Evaporated Milk Ass’n, 
319 U.S. 21 (1943). The writ will not be issued unless the duty is clear 
and indisputable so that the law not only authorizes the demanded action, 
but requires it, United States ex rel. McLennan v. Wilbur, 283 U.S. 414 
(1931). While mandamus is used to compel action in matters involving 
judgment and discretion, it is not used to direct such action in a particular 
way, Higginson v. Schoeneman, 190 F.2d 32, 34 (D.C.Cir. 1951). The 
writ cannot be used as a substitute for an appeal, Maryland v. Soper, 270 
U.S. 9 (1925); but when issued in aid of appellate jurisdiction, its use is 
not confined to cases in which such jurisdiction has already been ac- 
quired by appeal. Roche v. Evaporated Milk Ass'n, supra at 25. A court 
empowered to review may, by mandamus, compel an inferior court so to 
exercise its jurisdiction that the power of review may not be defeated, 
American Chain and Cable Co. v. F.T.C., 142 F.2d 909 (4th Cir. 1944). 

It seems well settled that Fep.R.Crim.P. 6(g) empowers the district 
judge summarily to discharge a federal grand jury even though the 
matter at hand is unfinished, United States v. Smyth, supra at 292; accord 
In re Investigation of World Arrangements With Relation to Production 
of Petroleum, 107 F.Supp. 628 (D.D.C. 1952). This principle was tested 
by a federal district judge in Wisconsin who discharged a grand jury 
ostensibly to prevent the return of an indictment. Although the judge 
was threatened with impeachment, the grand jury was not reconvened. 
See N.Y. Times, Dec. 18, 1937, p. 1, col. 3; Dec. 20, 1937, p. 1, col. 2; p. 4, 
col. 6; Jan. 12, 1938, p. 4, col. 4; Jan. 23, 1938, p. 5, col. 1; Jan. 25, 1938, 
p- 6, col. 6; Jan. 26, 1938, p. 4, col. 2; Jan. 31, 1938, p. 1, col. 2; Feb. 16, 
1938, p. 7, col. 2. Thus, it has been held that a circuit court cannot employ 
mandamus to invade the discretionary power of the district court to dis- 
charge a federal grand jury, Im re Texas Co., 201 F.2d 177 (D.C.Cir. 1952), 
cert. denied, 344 U.S. 904 (1952). 

Although recognizing that the discharging of a grand jury is peculiarly 
within the district court’s province, the instant decision held that power 
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to discharge does not include authority to order the grand jury either 
“to indict or not to indict.” The order under review was characterized 
as “a clear invasion of the grand jury’s powers” analogous to a refusal to 
issue a bench warrant upon an indictment fair on its face. The peremptory 
order to indict and the refusal to pursue a valid indictment were con- 
sidered similar in that each represented an attempt to invade the grand 
jury’s powers by a method short of actual discharge. Since the Supreme 
Court in Ex parte United States, 287 U.S. 241 (1932), had granted 
mandamus in the latter instance, the writ was held equally applicable 
here. 


It is submitted that the instant decision is grounded upon an insub- 
stantial distinction in form between the power of a district judge to 
discharge a federal grand jury and his power to take action, short of 
actual discharge, which deprives the jury of its privilege to sit. The 
former power is apparently strongly implanted law, and was recognized 
in the instant case. Implicit in the principal decision is the proposition 
that, had this grand jury been arbitrarily disbanded rather than merely 
refused the privilege of sitting for and indeterminate period, the circuit 
court would have been powerless to prevent such action. 


It may be urged that social and ethical forces are adequate deterrents 
to the improper discharge of a grand jury by the district judge. In fact, 
it is these forces, not legal compulsions, which impel its initial convention. 
Perhaps the same forces would deter abuses if the district judge were 
granted the lesser power to “adjourn” a grand jury for an indefinite 
period. 

Recognition of such a power would not materially increase the judge’s 
control of the grand jury because he can accomplish the same purpose 
through the exercise of his power to disband the jury if the power to 
adjourn it is denied him. Furthermore, concession of this lesser power 
to the district court would provide it with a necessary tool with which 
to control the occasional recalcitrant and procrastinating grand jury. It 
would give the district judge greater flexibility in exercising the degree 
of control he now possesses, but may utilize only through the expedient 
of formally discharging the jury. It is suggested, therefore, that the re- 
cognized power of the district judge to dismiss a grand jury should be 
extended to include the lesser power of temporarily withholding its 
privilege to sit. 


Robert O. Wells, Jr. 
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FepeRAL Estate Taxation—Gross EstatE—TRANSFERS WITH RETAINED 
Lire Estate—Lire INsurANcE Porticy CoupLep witH ANNuITY CoN- 
tract.—Fidelity-Philadelphia Trust Co. v. Smith, 241 F.2d 690 (3d Cir. 
1957). 


On the same day in 1934, decedent, then aged 76, purchased a $200,000 
single-premium life insurance policy for $179,358, and a non-refundable 
annuity policy for $40,642. The latter policy provided an annual pay- 
ment of $5026 during her life, and its purchase was required by the insurer 
as a condition for the issuance of the life policy. In 1938, decedent 
assigned to an irrevocable and unalterable trust all right, title, and in- 
terest in and to the life policy, but retained all rights under the annuity 
contract. On decedent’s death the Commissioner included the proceeds 
from the life policy in her gross estate on the ground that the transaction 
constituted a transfer in trust with the transferor retaining the right to in- 
come from the property for life under § 811(c)(1)(B), Int. Rev. Code of 
1939, 53 Srar. 121 [now Int. Rev. Cope or 1954, § 2036(a) ]. The assessed 
deficiency having been paid and a refund claim instituted, the district 
court allowed the refund on the ground that the annuity payments were 
not dependent on the premium paid for the life policy. 142 F.Supp. 561 
(E.D.Pa. 1956). Held, reversed; except for the guaranteed life payments 
by the insurer, the transaction is identical with a transfer in trust with 
the transferor retaining a beneficial life interest. 


The estate tax provisions do not attempt te encompass in the gross 
estate all property with which the decedent has parted during life so as 
to reduce his gross estate at death, but they do seek to include property 
which does not pass completely and irrevocably from the transferor 
until his death. To this end section 811(c), Int. Rev. Code of 1939, as 
amended, 67 Strat. 623 (1953), [now Int. Rev. Cope or 1954, §§ 2036 
and 2037], required inclusion of property which has been transferred 
during life so as to leave the transferor with the economic benefits during 
life or a reversionary interest until his death. Thus, property may be 
given away during life so that it will not be subject to the estate tax at 
death, provided the transferor retains no interest in that property. 

The original enactment of the estate tax provided for inclusion in the 
gross estate of property which was the subject of an inter vivos transfer 
“intended to take effect in possession or enjoyment at or after [the trans- 
feror’s] death.” Revenue Act of 1916, § 202(b), 39 Strat. 778. In Reineke 
v. Northern Trust Co., 278 U.S. 339 (1929), the Supreme Court held 
that the phrase “take effect in possession or enjoyment” had reference 
to the time when the possession, enjoyment or control of the property 
left the transferor. The judicial interpretation of this phrase was further 
developed by a subsequent case dealing with a retained reversionary in- 
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terest. Klein v. United States, 283 U.S. 231 (1931). In that case, where 
the decedent had transferred property to his “wife for life, and if she 
survives me then to her in fee,” the transferred property was held to be 
includible in the decedent’s gross estate because the death of the grantor 
was the indispensable and intended event which effected transmission of 
that property from the dead to the living. And in speaking of the Klein 
case in a later opinion the Court stated that “by bringing into the gross 
estate at his death that which the settlor gave contingently upon it, this 
court fastened on the vital factor.” Helvering v. Hallock, 309 U.S. 106, 112 
(1940). Nevertheless, in dealing with life estates the Court had held 
that a reservation of such an interest by the donor did not bring a transfer 
within the scope of the statute. May v. Heiner, 281 U.S. 238 (1930). To 
the same effect see Burnet v. Northern Trust Co., 283 U.S. 782 (1931); 
Morsman v. Burnet, 283 U.S. 783 (1931); McCormick v. Burnet, 283 US. 
784 (1931). The holding in the May case precipitated the passage of a 
joint resolution providing for inclusion in the gross estate of property 
which was the subject of “a transfer under which the transferor has re- 
tained for his life or any period not ending before his death the possession 
or enjoyment of, or the income from the property.” Joint Resolution of 
March 3, 1931, 46 Srat. 1516, amending § 302(c), Revenue Act of 1926, 
44 Srat. 70. The language of this resolution is incorporated in section 
811(c)(1)(B), Int. Rev. Code of 1939, supra. 

As the law now stands, whether a transaction falls within the scope 
of section 811(c)(1)(B) depends on its substance, not its form, the de- 
cisive issue being whether, in point of substance, the transferor has retained 
for life the right to income from the property transferred. Greene v. 
United States, 237 F.2d 848 (7th Cir. 1956). But in order for a transfer 
to fall within the operation of that section, there must be some causal re- 
lationship between the property transferred and the payments received 
by the transferor. Commissioner v. Twogood’s Estate, 194 F.2d 627, 629 
(2d Cir. 1952). 

It has long been established that where the issuance of a life insurance 
policy is conditioned on the purchase of an annuity contract the two 
contracts are to be considered together, and that so considered they 
constitute an investment rather than insurance if the risk incurred by the 
insurer on the life policy is absorbed by the premium paid for the annuity. 
Helvering v. Le Gierse 312 U.S. 531 (1941). Thus, where decedent had 
his wife designated as the owner of both contracts, with himself as the 
annuitant, but provided that in the event the wife should predecease the 
decedent, all of the incidents of ownership were to vest in him, the 
court relied on this contingent reversionary interest to hold that the trans- 
action was a transfer intended to take effect at death, but refrained from 
deciding the consequences of the annuity. Goldstone v. United States, 325 
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U.S. 687 (1945). Similarly, the proceeds of the life insurance policy 
were included in decedent’s gross estate where the policy was purchased 
with funds which had been transferred to a trust for that purpose, the 
court concluding that the transfer was made in contemplation of death 
under the Revenue Act of 1926, § 302(c), 44 Srar. 70, [the former 
version of § 2035, Int. Rev. Cope or 1954]. United States v. Tonkin, 150 
F.2d 531 (3rd Cir. 1945). 

The instant court is not the first to determine that the retained annuity 
alone is sufficient to require inclusion of the proceeds from the life 
policy in decedent’s gross estate. It has previously been so held in Cora 
C. Reynolds, 45 B.T.A. 44 (1941); Burr v. Commissioner, 156 F.2d 871 
(2d Cir. 1946); and Conway v. Glenn, 193 F.2d 965 (6th Cir. 1952). The 
rationale of these cases is that in making and irrevocable assignment of the 
life policy the decedent has, in effect, transferred a remainder while 
retaining the right to income from the property. When the taxpayer in 
Burr argued that the assignee of the life policy could have surrendered 
it without affecting the decedent’s income rights under the annuity con- 
tract, the court replied that “the unexercised power to do so did not 
change the factual realities of the transaction,” and held that while the 
power was unexercised the investment was analagous to a single annuity 
with principal payable at death. Commissioner v. Burr, supra. 

However, in Bobnen v. Harrison, 199 F.2d 492 (7th Cir. 1952), aff'd 
by an equally divided Court, 345 U.S. 946, rehearing denied, 345 USS. 
978 (1953), where a fact situation precisely the same as that in the instant 
case was presented, the issue was resolved in favor of the taxpayer. The 
Seventh Circuit was not impressed by the decision in Burr, and, after 
finding that the annuity could have been purchased by anyone of the 
decedent’s age on the same terms and that a surrender of the life policy 
could not have affected the annuity, concluded that the annuity payments 
were bought and paid for in the annuity contract and that the income 
received could not be traced to the transferred life policy. The conclusion 
reached in the Bobnen case received added strength from Lillie G. Hutch- 
inson, 20 T.C. 749 (1953), wherein the problem situation which had been 
glossed over in the Burr case was again presented. There the assignee 
of the life policy had surrendered it before the death of the transferor 
leaving the court no alternative but to conclude that nothing passed from 
decedent to the assignee on her death. 

In the instant case, the court held the purchase of the two contracts 
to constitute an investment rather than insurance, citing Helvering v. Le 
Gierse, supra. Since, however, it was not found that the transfer of the 
life policy was made in comtemplation of death as in the Tonkin case, 
supra, or that the decedent had retained a reversionary interest such as 
formed the basis for inclusion in the Goldstone case, supra, the only re- 
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maining circumstance on which a finding of includibility could be based 
was the retention of the right of a life income through the annuity con- 
tract. Hence the instant court was faced squarely with the conflict be- 
tween the Burr, Conway, and Reynolds cases on the one hand, and the 
Bobnen case on the other. 

It would appear that Bobnen v. Harrison, supra, takes the most logical 
position as to the controversy at hand. The Hutchinson case serves to 
point up the fallacy of the conclusion that the decedent made a transfer 
of property from which she retained the life income. The fact that the 
life policy could have been surrendered without obtaining decedent’s 
consent and without affecting her life income serves to demonstrate (1) 
that the property represented by the life policy was transferred com- 
pletely during decedent’s life, and (2) that the income retained by the 
decedent was no more dependent upon the property transferred than if she 
had purchased an annuity and transferred cash to the trust. Since the 
annuity could have been purchased on the same terms by anyone of 
decedent’s age, it would seem that the risk to the insurer on the annuity 
contract was absorbed, not by the premium paid for the life policy, 
but by amounts paid by other annuitants for similar contracts issued by 
the insurer. It is submitted that the annuity contract was the sole source 
of the life income enjoyed by decedent, that in point of substance the 
decedent did not retain the right to income from the property transferred, 
and that the “vital factor” referred to in the Hallock case, supra, is not 
here present. 

Jobn J. Yurow 


FEepERAL INCOME TAXATION—APPLICABILITY OF THE CapiTaAL GAIN Pro- 
visions TO AMOUNTS RECEIVED IN CONSIDERATION OF THE TRANSFER OF 
Carvep-Outr Oi PAYMENTS NOT PLEDGED FOR DEVELOPMENT.—Com- 
missioner v. P.G. Lake, Inc., 241 F.2d 71 (5th Cir. 1957), cert. granted, 
25 U.S.L.Weex 3357 (U.S. June 4, 1957) (No. 921). 


Taxpayer corporation was engaged in producing oil and gas from a 
7/8 working interest in two commercial mineral leases which were 
situated in Texas and which it had held several years exclusively for pro- 
ductive use in its business. In consideration of the cancellation of an 
indebtedness, taxpayer, in 1950, carved out and assigned to its president 
an oil and gas payment payable out of 25% of all production to be 
derived from taxpayer’s interest in the two leases until the assignee had 
realized the sum of $600,000 net to him, at which time the conveyance 
should terminate and the interest conveyed revert to the assignor. On 
its return for that year, taxpayer reported the entire consideration as a 
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long-term capital gain, but the Commissioner assessed a deficiency on 
the ground that such amounts constituted ordinary income subject to the 
allowance for depletion. Taxpayer’s contention having been sustained 
in the Tax Court, 24 T.C. 1016 (1955), the Commissioner argued on 
appeal that the transaction was essentially an anticipatory assignment of 
income and did not amount to the sale of a capital asset under section 
117(a)(1) and (4), Int. Rev. Code of 1939, 53 Srat. 50 [now Int. Rev. 
Cove or 1954, §§ 1221, 1222(3)]. Held, affirmed; an oil payment carved 
out of the leasehold estate represents a present real property interest in 
the land so that its assignment constitutes the sale of a capital asset 
within the statutory meaning. 

An oil payment is the right to a stated sum of money payable ex- 
clusively out of a specified percentage of oil or the proceeds from the 
sale of such oil if and when produced, Lee v. Commissioner, 42 B.T.A. 
1217 (1940), aff'd, 126 F.2d 825 (5th Cir. 1942), and terminates when the 
stipulated sum has been realized by the payee, Knight v. Chicago Corp., 
183 S.W.2d 666, 670 (Tex. Civ. App. 1944). An oil payment may be a 
right in the oil itself or only a right to a share in the proceeds from its 
sale. Commissioner v. Williams, 82 F.2d 328 (Sth Cir. 1936). Although 
the exact nature of this right has been variously characterized, SULLIVAN, 
Hanpsook oF Ort anp Gas Law 243 (1955), it is settled law in Texas that 
an oil payment creates a present interest in the land, Tennant v. Dunn, 
130 Tex. 285, 110 S.W.2d 53 (1937); State v. Quintana Petroleum Co., 
134 Tex. 179, 133 S.W.2d 112 (1939), and the grantor of such an interest 
is regarded as having parted with title to a portion of the mineral in place. 
See Tennant v. Dunn, 110 S.W.2d at 56. However, in applying the 
statutory depletion allowance to varying mineral interests, Int. Rev. Code 
of 1939, § 114(3), 53 Srat. 45 [substantially Int. Rev. Cope or 1954, 
§§ 611, 613], the Supreme Court has held the particular nature of these 
interests under local law to be immaterial. Burnet v. Harmel, 287 U.S. 103, 
110 (1932); Palmer v. Bender, 287 U.S. 551, 555 (1933); Thomas v. 
Perkins, 301 U.S. 655, 659 (1937); Kirby Petroleum Co. v. Commissioner, 
326 U.S. 599, 603 (1946). Although treating it as a depletable “economic” 
interest in the mineral deposit, the Court has left unsettled whether or 
not an oil payment in fact transfers technical title to a portion of that 
deposit. See Thomas v. Perkins, supra at 659. Nor has the Court as yet 
described such a payment in terms of a capital asset. See Note, 104 
U-Pa.L.Rev. 1088, 1103 (1956). 

Section 117(a)(1), Int. Rev. Code of 1939, supra, broadly defines a 
capital asset as “property held by the taxpayer (whether or not connected 
with his trade or business).” In applying this provision to assignments 
of short-lived oil payments carved out of larger mineral interests and 
not pledged for development, the Commissioner has ruled that such 
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assignments do not transfer a capital asset but simply the right to future 
income from production. G.C.M. 24849, 1946-1 Cum.BuL. 66; LT. 
4003, 1950-1 Cum.BuLt. 10 (wherein the distinction between short and 
long-lived oil payments was withdrawn). Since the principal substantive 
right incident to the ownership of an oil payment is the receipt of income 
from the oil, if and when produced, see 104 U.Pa.L.Rev., supra at 1090, 
and since amounts derived from the production and sale of oil are taxable 
as ordinary depletable income, Burnet v. Harmel, supra, the Commissioner 
compared the assignment of an oil payment to situations in which the 
taxpayer unsuccessfully sought to assign his “property right” in expected 
income, Lucas v. Earl, 281 U.S. 111 (1930), while retaining either title 
to the income-producing “property” itself, Helvering v. Horst, 311 US. 
112 (1940), or effective control over the production of income, Com- 
missioner v. Sunnen, 333 U.S. 591, 608 (1948); Helvering v. Clifford, 
309 U.S. 331, 335 (1940), or a substantial portion of his interest in such 
property, compare Harrison v. Schaffner, 312 U.S. 579 (1941), with 
Blair v. Commissioner, 300 US. 5, 13 (1937). Relying on the doctrine 
that income itself cannot be assigned without assignment of the under- 
lying property, Rhodes v. Commissioner, 131 F.2d 50 (6th Cir. 1942), 
G.C.M. 24849 laid down the rule that the assignor of a carved-out oil 
payment does not effect a substantial transfer unless that payment repre- 
sents either his complete interest in a mineral property or a fractional 
interest extending over the entire life of that property. Cf. Rev. Rul. 55- 
526, 1955-2 Cum.Butt. 574. 

Although the Commissioner’s position apparently received some sup- 
port from Rudco Oil & Gas Co. v. Commissioner, 82 F Supp. 746 (Ct.Cl. 
1949), which involved the assignment of oil payments in lieu of dividends, 
a majority of the decisions have treated carved-out oil payments as capital 
assets within the contemplation of section 117(a)(1). Thus, in R.E. Nail, 
27 B.T.A. 33 (1932), acq. withdrawn, 1.T. 3935, 1949-1 Cum. But. 39, 
wherein the Commissioner contended that sums realized by the donee 
of such a payment which paid out in five months were anticipatory as- 
signments of income taxable to the donor, the Board relied on Texas 
law to find a present transfer of the income-producing property, and 
ruled that such sums were income to the donee. And in Ortiz Oil Co. v. 
Commissioner, 102 F.2d 508 (Sth Cir.), cert. denied, 308 U.S. 566 (1939), 
the court regarded the assignment of a similar payment of four years’ 
duration not as a loan arrangement but rather as conveying stipulated 
portions of oil production which constituted property in the hands of 
the assignee. Dismissing as inapposite cases where the right to expected 
income is transferred, Lucas v. Earl, supra, or where title to or substantial 
interest in the income-producing property is retained, Helvering v. 
Horst, supra; Harrison v. Schaffner, supra, recent decisions of both the 
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Tax Court and the Fifth Circuit refuse to recognize the donor or assignor 
of an oil payment as having made anything less than a real and effective 
transfer of the oil in place. See Lester A. Nordan, 22 T.C. 1132 (1954), 
and Caldwell v. Campbell, 218 F.2d 567 (5th Cir. 1955). In neither of 
these cases was there any emphasis on the duration of the interest con- 
veyed. 

However, in Commissioner v. Hawn, 231 F.2d 340 (Sth Cir. 1956), 
reversing 23 T.C. 516 (1954), the efficacy of G.C.M. 24849 was ap- 
parently restored, for in that case it was held that the substantiality of the 
disposition will control in any situation where legal effect must be given 
to what appears in form to be the transfer of an interest in property, 
citing Harrison v. Schaffner, supra. In deciding that the assignment of 
an oil payment which paid out in nineteen months did not amount to 
the sale of a capital asset, the court referred to the duration of the estate 
covered by the transfer as being a material element in determining the 
substantiality of the transaction, and distinguished its earlier decision in 
Caldwell v. Campbell, supra, as applying only to long-lived oil payments. 
By the application of a different rationale, a similar result was reached 
in Commissioner v. Slagter, 238 F.2d 901 (7th Cir. 1956), reversing 24 
T.C. 935 (1955), which held that the assignor of an oil payment was 
taxable at ordinary rates on the income therefrom as it was realized and 
paid to the assignee. In that case a partnership, badly in need of funds, 
secured an advancement of the necessary operating capital through the 
assignment of an oil payment which paid out in approximately five years. 
Taking the view that an oil payment is in essence the right to income from 
production, the Seventh Circuit treated the assignment as analogous to 
a loan arrangement wherein the net proceeds from the productive prop- 
erty are pledged. Citing Helvering v. Horst, supra, the court concluded 
that in as much as any amounts realized by the assignee would, in the 
absence of an assignment, be income to the assignors, the latter by com- 
manding that income elsewhere had obtained an economic benefit there- 
from just as if they had received it themselves. 

In Scofield v. O’Connor, 241 F.2d 65 (Sth Cir. 1957), affirming 143 
F.Supp. 240 (W.D.Tex. 1956), decided on the same day and incorporated 
by reference in the instant decision, the Commissioner cited the Hawn 
case, supra, as advancing the rule that what in form is the sale of an oil 
payment may nevertheless be too insubstantial to qualify for capital 
gains treatment. The Fifth Circuit, however, rejected this construction, 
and described Hawn as holding not that there was a bona fide sale which, 
because of its insubstantiality, did not come within section 117, but 
rather that there was, despite the form of the transaction, no sale at all, 
but merely a credit arrangement. 

Supplementing his thesis that the assignment of a carved-out oil pay- 





728 THE GEORGE WASHINGTON LAW REVIEW 


ment simply accelerates ordinary income to the assignor, the Com- 
missioner in the principal case further contended that even if such a pay- 
ment be regarded as “property,” the property sold here was the oil 
itself and thus property “primarily held for sale in the ordinary course 
of business,” so that the express exception of section 117 applied. Relying 
heavily on the decision in Tennant v. Dunn, supra, the instant court 
ruled that in as much as an assigned oil payment conveys an absolute and 
present interest in the land, not in the oil in place as personalty, all the 
prerequisites to long-term capital gains treatment were fully met. 

By its companion decisions in Scofield v. O'Connor and the principal 
case, the Fifth Circuit has apparently rejected the applicability of the 
“substantial transfer” rule to gains from the sale of carved-out oil pay- 
ments. In so doing, the court has attached excessive significance to the 
characterization of these payments under local law, in violation of the 
express caveat that such characterizations are irrelevant for federal tax 
purposes. See Burnet v. Harmel, supra; Thomas v. Perkins, supra. Similar- 
ly, the Seventh Circuit in Slagter, supra, looked to the nature of the oil 
payment itself, rather than to the nature of the transaction by which 
it was transferred. However, in treating analogous situations wherein 
the grant of income-producing property was accompanied by the reten- 
tion of substantial interest in or control over that property, the Supreme 
Court has examined the character of the disposition rather than the 
characteristics of the property conveyed. Thus, in Helvering v. Clifford, 
supra, it was held that the grantor of a short-term trust who retains sub- 
stantial dominion and control over the corpus is taxable on trust income 
even though he does not receive it. And in Harrison v. Schaffner, supra, 
where the life beneficiary of a testamentary trust executed one-year as- 
signments of income therefrom, the Court decided that the duration 
of the transfer is a material factor in determining whether a substantial 
disposition has been made. 

These latter cases state what seems to be the better rule. Where tax 
effect must be given to what is in form the sale of a capital asset, the 
substantiality of the transfer should control, and in this connection the 
duration of the interest transferred is a major element. See Commissioner 
v. Hawn, supra. It follows, therefore, that before a substantial transfer 
be found, the estimated life of a carved-out oil payment should be re- 
lated to that of the interest from which it is carved, so that as applied 
to such payments “substantiality” would connote a reasonable harmony in 
the respective durations. To the extent that the assigned oil payment 
has a projected pay-out period extending over 85 to 100% of the geo- 
logically appraised life of the parent interest, its transfer can properly 
be described as substantial. In this way the word “substantial” would 
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signify “substantially all,” thus affording clarity to that rather flexible 
term. 

And for another possible test, see U.S. Treas. Reg. 118, § 39.22(a)-21, 
26 CF.R. § 39.22(a)-21 (1953) [substantially codified in Int. Rev. Cope 
oF 1954, §§ 671-678], which held the income of a “Clifford” trust attribu- 
table to the grantor where the corpus reverted to him within ten years 
from the date of transfer. But to apply a fixed time-limit to all oil pay- 
ments would seem unduly harsh, especially in cases where the payment 
is created late in the life of the interest from which it is carved, or 
where the latter interest itself has a duration of less than ten years. 
For purposes of general application, therefore, the er arate prone 
test would tend to achieve the more equitable result. 


The law recognizes that not every transfer of what in form is a capital 
asset must automatically be granted capital gain treatment. See Helvering 
v. Horst, supra; Harrison v. Schaffner, supra. For this reason, the inclusion 
of every assignment of carved-out oil payments within the purview of 
section 117 appears unsound, particularly in view of the clear legislative 
purpose underlying the capital gain provisions, i.e., to relieve taxpayers 
of the hardship incident to the conversion of appreciated capital invest- 
ments at ordinary income rates. See Burnet v. Harmel, supra at 106. But 
merely to appraise the substantiality of a particular transfer, as the court 
did in Commissioner v. Hawn, supra, without clarifying the application 
of this term to oil payments whose pay-out period is three to seven years, 
tends to confusion, whereas to draw a distinction on the basis of a fixed 
time-limit tends to inflexibility. See G.C.M. 24849, supra. By avoiding 
both of these defects and by preventing tax avoidance through the antici- 
pation of income while at the same time affording capital gains treatment 
where the life of the oil payment is substantially equivalent to that of the 
interest from which it is carved, the comparative-duration test seems to 
provide the more satisfactory answer. 


John W. F. Faircloth 


FEDERAL INCOME ‘TAXATION—INADEQUATE CAPITILIZATION—LEGITIMATE 
Business Purpose.—Estate of Miller v. Commissioner, 239 F.2d 729 
(9th Cir. 1956). 


Three brothers who were partners learned that one of them was about 
to die. In order to continue business without interruption after his death, 
they formed a corporation to which they contributed a total of $1050. 
In return each brother took back 100 shares of stock at a nominal stated 
value. They then sold the partnership assets plus cash for secured notes 
from the corporation totaling $174,571. Payments were made on these 
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notes, and petitioner’s decedent treated them as return of capital. The 
Commissioner however, assessed a deficiency on the finding that there 
was no bona fide debt, but that in reality the payments were a taxable 
dividend under section 115(a), Int. Rev. Code of 1939, as amended, 61 
Stat. 179 (1947) [substantially Int. Rev. Cope or 1954, § 316(a)], and 
the purported sale of assets was a non-recognized transfer under section 
112(b)(5), Int. Rev. Code of 1939, 53 Srar. 47 [substantially Int. Rev. 
Cove oF 1954, § 351(a)]. Deciding that the corporation could not have 
begun operations without the assets “sold” to it, the Tax Court upheld 
the Commissioner on the ground that there was no legitimate business 
purpose to justify the creation of a debt rather than the issuance of 
capital stock. Held, reversed; where there is a legitimate business pur- 
pose, the court will not dictate what portion of corporate investments 
must be equity capital. 

Substance and not form controls whether an advance of money to a 
corporation is a loan or a contribution to capital. Edward G. Janeway, 
2 T.C. 197 (1943), aff'd, 147 F.2d 602 (2d Cir. 1945); and formal char- 
acterization of the advance as a loan on the part of the shareholder is 
a relevant factor, but is not alone determinative. Isidor Dobkin, 15 T.C. 
31 (1950), aff'd, 192 F.2d 392 (2d Cir. 1951). The effective administration 
of legislative tax policies would be frustrated if the true nature of a 
transaction was permitted to be disguised by a mere formalism used for 
a tax purpose. Commissioner v. Court Holding Co., 324 U.S. 331, 334 
(1945). A transaction which purports to make the sole shareholder of 
a corporation its creditor should be carefully scrutinized in order 
to ascertain the true intent of the parties. Wilshire & Western Sand- 
wiches, Inc. v. Commissioner, 175 F.2d 718 (9th Cir. 1949). Tax minimiza- 
tion is not an improper objective, but transactions strictly for that 
purpose may be disregarded if they are a sham or a masquerade. Kraft 
Foods Co. v. Commissioner, 232 F.2d 118 (2d Cir. 1956). The courts, 
therefore, have looked to the peculiar fact situation involved in each 
case, being careful not to lay down any all-embracing rules of general 
application. Proctor Shop, 30 B.T.A. 721 (1934), aff'd, 82 F.2d 792 (9th 
Cir. 1936). They have, however, developed some specific tests to be 
applied in deciding whether a real debt exists, although there is as yet 
no single conclusive factor. Charles L. Huisking & Co., 4 T.C. 595, 599 
(1945). This investigation is not limited to the instrument itself, but will 
embrace all of the surrounding circumstances. Gooding Amusement Co., 
23 T.C. 408 (1954), aff'd, 236 F.2d 159 (6th Cir. 1956). 

In the past the most important single factor has been an excessive debt 
structure—the so-called “thin incorporation.” Bittker, Thin Capitalization: 
Some Current Questions, 34 Taxes 830 (1956). And numerous cases hold 
a purported debt to be a capital contribution where the ratio of debt to 
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stock is excessively high and the advances of the shareholders are in 
proportion to their original investment. See, e.g., George L. Sogg, P-H 
1950 T.C. Mem. Dec. 450251, aff'd, 194 F.2d 540 (6th Cir. 1952). Contra, 
Rowan v. United States, 219 F.2d 51 (5th Cir. 1955). See Note, 25 
Gero.Wasu.L.Rev. 588 (1957). Where it must determine whether a 
corporation is inadequately capitalized, the court will consider the actual 
value of the corporate assets, which value includes good will, and not just 
book value. Sheldan Tauber, 24 T.C. 179 (1955). 

But thin corporation is not an indispensable factor; and, certain other 
factors being present, the courts have not hesitated to strike down a 
putative debtor-creditor relationship even though the corporation was 
adequately capitalized. Compare Gooding Amusement Co., supra, with 
Ainslie Perrault, 25 T.C. No. 55 (1955). Thus, a contribution, rather 
than a debt, is indicated where the corporation could not commence 
operations without the disputed advance from the shareholder, Sam 
Schnitzer, 13 T.C. 43 (1949); where annual payments on the debt are 
dependent upon corporate earnings, John Kelley Co. v. Commissioner, 
326 U.S. 521 (1946); or where the shareholder’s notes are subordinated 
to the claims of other creditors, Charles L. Huisking & Co., supra. Some 
decisions have been reluctant to recognize a debt between a shareholder 
and a corporation as bona fide because they felt the shareholder would 
not enforce the debt at maturity if it would financially embarrass the 
corporation. See, e.g., Isidor Dobkin, supra; R. M. Gunn, 25 T.C. No. 54 
(1955). And this is especially true where notes held by the shareholder 
in fact matured and were not paid. Gooding Amusement Co., supra. 
But see Smyth v. Barneson, 181 F.2d 143 (9th Cir. 1950), ruling there is 
no requirement that a creditor make a reasonable effort to collect a debt 
in order to receive a bad debt deduction. The courts, however, have 
drawn no distinction between a corporate debt arising from a loan by 
the shareholder and that arising where such shareholder “sells” assets 
to the corporation. In both cases the court will treat the notes given the 
shareholder as evidencing a proprietary interest, not a debt. See, e.g., 
R. M. Gunn, supra; Houck v. Hinds, 215 F.2d 673 (10th Cir. 1954). A 
sale that transpires in a series of steps at different times may be treated 
for tax purposes as a single transaction. R. M. Gunn, supra; Houck v. 
Hinds, supra. 

While the intent of the parties normally controls the presence of a 
debt, the corporation must have been established for some business pur- 

and not merely as a tax-saving device. Gregory v. Helvering, 293 
US. 465 (1935); O'Neill v. Commissioner, 170 F.2d 596 (2d Cir. 1948). 
A shareholder may be the bona fide creditor of an inadequately capitalized 
corporation where there is a legitimate business purpose for the hi 
debt-capital ratio, see Earle v. W. J. Jones & Son, 200 F.2d 846 (9th Cir. 
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1952), and a collateral tax-saving interest will not alter the result. Sun 
Properties, Inc. v. United States, 220 F.2d 171 (5th Cir. 1955); W. P. 
Hobby, 2 T.C. 980 (1943). 

The rationale of the cases which refuse to recognize a debt between a 
shareholder and a corporation as a bona fide transaction is that the courts 
will not allow the taxpayer to receive tax benefits through the expedient 
of utilizing advantageous labels. Cf. Higgins v. Smith, 308 U.S. 473, 
(1940). A taxpayer can elect the form of business that is most beneficial 
to him, Higgins v. Smith, supra, and it is highly advantageous for 
a shareholder to have as much of his investment as possible treated 
as a debt so long as he does not thereby lose any voting control. It 
is for this reason that the courts will examine the nature of a debt 
far more carefully when the creditor is the sole shareholder, or a share- 
holder in a closely held family corporation. See Gooding Amusement 
Co., supra. A debt and a proprietary interest each have their own 
specific characteristics, and in deciding what relationship the parties 
intended to create, the courts will examine the nature of the transaction 
and weigh the characteristics therein relating to a debt against those 
relating to a proprietary interest in order to determine which is dominant. 
Cf. Charles L. Huisking & Co., supra. The relative weight given indi- 
vidual characteristics will vary in different courts depending upon the 
hostility or sympathy of the court toward the idea of shareholder being 
a creditor of his own corporation. 

Although denominated a separate legal entity, a corporation, all of 
whose shares are held by a single person, is essentially the alter ego of 
that shareholder, who is therefore in a position to obtain tax benefits 
through what are in actuality transactions with himself. Consequently, 
where such a corporation is organized for no legitimate business purpose 
but only for tax-avoidance transactions with the shareholder, the courts 
will ignore the corporate fiction for tax purposes and will treat all transac- 
tions with the corporation as being with the shareholder. See Gregory 
v. Helvering, supra; O’Neill v. Commissioner, supra. An analogous situa- 
tion exists where the shareholder undertakes transactions which have no 
economic objective other than the saving of taxes. Cf. Higgins v. Smith, 
supra. 

In Earle v. W. J. Jones & Son, supra, the shareholder and others formed 
a corporation in Mexico. The court found a legitimate business purpose 
for a large debt structure where the American shareholders placed the 
bulk of their investment into bonds in order to satisfy a Mexican law 
requiring 51% of the stock to be held by Mexican citizens. The court 
sustained the loans as bona fide debts. And in Warren H. Brown, 27 T.C. 
No. 3 (1956), two partners incorporated their company, and transferred 
a substantial amount of assets to the new corporation. Fearing it would 
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be used for a perilous expansion of the business, one partner, however 
refused to transfer some essential equipment, but sold those assets to the 
corporation on a conditional sale. The court found a bona fide debt 
since (1) there was no excessive debt structure, (2) the assets sold were 
not essential for the corporation to begin operation, and (3) the retention 
of title by the seller had a legitimate business purpose as a categorical 
denial that he would risk any further investment in the corporation. 

In the instant case, the Tax Court found that there was an excessive 
debt-capital ratio; that there was no intention to collect the debt at 
maturity if collection would injure the corporation; that the corporation 
could not commence business activities without the assets sold to it; and 
that there was no legitimate business purpose for the debt. 24 T.C. 923 
(1955). Ignoring the argument that the corporation could not operate 
without the assets sold to it, the Ninth Circuit added good will to the 
capital assets of the corporation so as to arrive at a reasonable debt-capital 
ratio, found that the taxpayer’s notes were transferred to a trustee who 
had a duty to enforce the debt, and held that there was a legitimate 
business purpose to justify interpreting the transaction as creating a 
debt, rather than a transfer for stock. 

Both courts found that there was a legitimate business purpose for 
incorporating as it would allow the business to continue uninterrupted 
after the expected death of the stricken brother. The circuit court 


disagreed with the Tax Court as to whether there was a legitimate busi- 
ness purpose for selling the assets rather than the more normal procedure 
of exchanging them for stock. The two courts thus differed in the 
emphasis to be given a personal motive to provide the decedent’s widow 
with greater protection than the corporate form normally affords to a 
mere shareholder. 


From the outset the legitimate business purpose doctrine has been an 
underlying aspect of the foregoing cases, but only recently have the 
courts openly discussed it. Initially applied to the corporation to deter- 
mine whether it was carrying out valid business functions, the doctrine 
has subsequently been applied to the transaction itself. Thus it would 
appear that with respect to the individual shareholder, there need not 
be the same strict requirement for a “business” purpose as is imposed on 
the function of the corporation. When dealing with a corporation, the 
courts are concerned with a business and therefore should look only for 
economic objectives. But an individual may have many legitimate ob- 
jectives that have personal overtones. In the instant case, there were 
definite economic benefits to the decedent’s family, and it would be 
unrealistic to say that in order to indicate a bona fide sale, economic 
benefits must flow to the parties transacting the sale and not to those for 
whom they have personal reasons for protecting. 
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The legitimate business purpose is the most recent and most realistic 
factor to be considered by the courts. The crucial question in sustaining 
a debt is whether there is a debt in fact, or whether it is merely a con- 
tribution clothed in language primarily designed to obtain tax benefits, 
The fact that there is a legitimate purpose for the shareholder to sell 
assets, rather than to purchase stock, is highly significant as indicating a 
true intent to sell, and, while not conclusive, goes far towards negating 
any appearance of a sham transaction. 

The instant case not only represents part of a current trend towards 
an affirmative use of the legitimate business purpose doctrine, but also 
indicates a broader interpretation of that term than has hitherto been 
applied. For a criticism of the instant decision on this basis see Note, 
25 Geo.Wasu.L.Rev., supra. The strength of the instant construction of 
this doctrine may, however, be weakened by the fact that the Ninth 
Circuit expressly overruled the tax court finding of a high debt-capital 
ratio. But even though the principal decision did not discuss the signi- 
ficant fact that the corporation could not begin operations without the 
assets sold to it, it is not unreasonable to infer that the court had that 
factor in mind when deciding the case and that the business purpose 
of the sale was a strong consideration in overriding it. 


Douglas A. Kahn 


Miurrary Law—Evipence—Privitece AGainst SeExLF-INCRIMINATION— 
Urine Extrraction—United States v. Jordan, 7 U.S.C.M.A. 452, 22 
C.M.R. 242 (1957). 


Accused was convicted under Article 90(2), Uniform Code of Military 
Justice, 64 Srar. 136 (1950), 10 U.S.C.A. § 890 (1956), of willfully 
disobeying an express order by his commanding officer to furnish an OSI 
agent with a specimen of his urine for the purpose of submitting it to 
chemical analysis to determine the presence of narcotics. Held, conviction 
reversed; an order by a superior to submit a urine specimen for the sole 
purpose of obtaining incriminating evidence against the accused violates 
Article 31(a), Uniform Code of Military Justice, 64 Srat. 118 (1950) 
10 U.S.C.A. § 831 (1956), and is therefore not a lawful command within 
the meaning of Article 90(2), supra, which applies only to willful dis- 
obedience of the lawful command of a superior. 

No person shall be compelled in any criminal case to be a witness 
against himself. U.S. Consr. amend. V. This amendment prohibits the 
use of physical or moral compulsion to extort communications from a 
witness, not the exclusion of his body as evidence when it may be material. 
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Holt v. United States, 218 U.S. 245 (1910). In addition to the foregoing 
rule which is known as the testimonial compulsion concept, Common- 
wealth v. Statti, 166 Pa. Super. 577, 73 A.2d 688 (1950), two other con- 
cepts have been developed by the state courts. One distinguishes be- 
tween active cooperation by the accused, which may not be compelled, 
and mere passive submission, which may, State v. Griffin, 129 S.C. 200, 
124 S.E. 81 (1924); while the other holds that any evidence secured 
by compulsion from the prisoner, whether by requiring action on his 
part or mere passive submission, is within the privilege. State v. Height, 
117 Iowa 650, 91 N.W. 935 (1902). 

Furthermore, the courts do not draw a distinction between fluids and 
the body itself. Ridgell v. United States, 54 A.2d 679 (D.C.,.Mun.App. 
1947). The involuntary extraction of fluids has been likened to finger- 
prints obtained compulsorily. State v. Cram, 176 Ore. 577, 160 P.2d 283 
(1945), so that a urine specimen obtained by an order of a police officer 
is admissible in evidence and is not a violation of the privilege against 
self-incrimination, although the accused objected to its admission at 
trial. United States v. Nesmith, 121 F.Supp. 758 (D.D.C. 1954). 

The Court of Military Appeals has established the rule that it is a viola- 
tion of Article 31(a) to compel an accused to perform an act which re- 
quires active participation and affirmative conduct in the production of in- 
criminating evidence. United States v. Williamson, 4 U.S.C.M.A. 320, 
15 C.M.R. 320 (1954). Thus, an order to perform handwriting violates 
Article 31(a), and is therefore void, and wilful disobedience thereof does 
not violate Article 90(2). United States v. Rosato, 3 U.S.C.M.A. 143, 
11 C.M.R. 143 (1953); and the compelled handwriting itself is inadmis- 
sible in evidence, United States v. Eggers, 3 U.S.C.M.A. 191, 11 C.MLR. 
191 (1953). Similarly, it is a violation of Article 31(a) to compel an 
accused to utter words for the purpose of identification in connection 
with proof of an offense. United States v. Greer, 3 U.S.C.M.A. 576, 13 
C.MLR. 132 (1953). 

Surrender of a urine specimen has been considered not to require 
active participation and affirmative conduct, and results of the analysis 
were held admissible in evidence when the specimens were obtained from 
the accused upon request and without objection, United States v. Andrews, 
5 U.S.C.M.A. 66, 17 C.M.R. 66 (1954); without objection as the result 
of an order, United States v. Barnaby, 5 U.S.C.M.A. 63, 17 C.M.LR. 63 
(1954); by catheter with consent and full cooperation of accused, 
United States v. Booker, 4 U.S.C.M.A. 335, 15 C.M.R. 335 (1954); and 
by catheter while the accused was unconscious, United States v. William- 
son, supra. An analysis was held inadmissible when the specimen was ex- 
tracted from accused by catheter over his objection. United States v. 
Jones, 5 U.S.C.M.A. 537, 18 C.M.R. 161 (1955). 
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In the instant case the defendant contended that his commanding 
officer’s order, requiring him to give a urine specimen, was unlawful as 
a violation of Article 31(a), which provides: “No person subject to this 
chapter may compel any person to incriminate himself or to answer an 
question the answer to which may tend to incriminate him.” The language 
of this article has been held to embody the principle of the fifth amend- 
ment that no person shall be compelled to be a witness against himself. 
United States v. Eggers, supra. The protection afforded by the fifth 
amendment, however, has been held inapplicable to trials before military 
commissions. Ex parte Quirin, 317 U.S. 1 (1942); Colepaugh v. Looney, 
235 F.2d 429 (10th Cir. 1956). 

The Government argued that such an order merely constitutes a 
moral sanction to achieve a legitimate end, and that Article 31(a) applies 
only to the compulsion of testimonial utterances. 

It is clear from decisions in the above cases that Chief Judge Quinn 
regards a military order as coercive per se, so that evidence obtained as 
a result thereof is compulsory self-incrimination and therefore inadmis- 
sible. On the other hand, Judge Latimer adheres to the active participa- 
tion and affirmative conduct test, and would admit the evidence in all 
the urine specimen cases. Judge Ferguson was unwilling to join Chief 
Judge Quinn in going beyond the facts of the principal case so as to hold 
inadmissible the evidence compulsorily obtained, and restricted himself 
to a narrower holding that the order is illegal. 

In United States v. Williamson, supra, the court discussed the conten- 
tion that urine samples obtained without the consent of the accused were 
in violation of Article 31(a). There, the specimen was taken by use of 
a catheter while the defendant was unconscious, and the majority held 
that the production of body fluids under such circumstances did not 
violate the accused’s right against self-incrimination. The concurring 
opinion stated that “. . . a person suspected on reasonable grounds may 
lawfully be required by an order from superior authority to furnish 
urine samples for chemical analysis.” 15 C.M.R. at 330. 

In United States v. Barnaby, supra, the accused did not object to 
supplying a urine specimen on order of a superior officer. Although the 
defense objected to its admission in evidence because the accused had 
not been warned of his rights against self-incrimination, the court held 
that production of body fluids falls without the protection of Article 
31(a). Consequently, that article did not constitute a bar to the admission 
of evidence thereby obtained. 

In the instant case, the court departed from the reasoning applied in 
former cases. The decision does not rely on the affirmative act test of 
the Eggers, Rosato, and Greer cases, supra, nor on the testimonial concept 
of the Holt case, supra, wherein the court had previously limited the 
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scope of Article 31(a) to compulsion of testimonial utterances. How- 
ever, the court has now construed the privilege to embrace more than 
merely testimonial utterances. The majority made no mention of the 
affirmative act test previously laid down by it, although this test was 
discussed in the dissenting opinion. It would therefore appear that the 
court relied on different considerations in reaching its decision. One of 
these considerations is that an order, such as that given here, is more 
than merely moral compulsion. It is the strongest type of compulsion 
available to the military, and carries severe penalties for failure to obey, 
so that its legality must be carefully surveyed. Since an order by a superior 
officer in the military has no counterpart in civilian life, it is difficult to 
draw any valid analogy to non-military cases. In view of the instant 
interpretation of Article 31(a), all orders of this type will now require 
careful scrutiny so as to determine the purpose underlying their issuance. 
If the primary purpose is to obtain evidence for use against the individual 
in a criminal proceeding, according to the principal case, the order 
is illegal as it violates the individual’s privilege against self-incrimination. 

The instant case thus raises a question as to the status of the Barnaby 
rule, supra. That decision found no self-incrimination in the production 
of body fluids, and where the accused obeyed without objection an order 
to produce a specimen, the evidence thereby secured was held admissible. 
The principal case, however, impliedly overruled Barnaby to the extent 
that an order to furnish a urine specimen is now deemed to be unlawful. 
But Barnaby could still be construed to mean that where the accused 
obeys without objection an order in itself unlawful, any evidence so 
obtained remains admissible. Thus, the defendant must refuse to obey 
in order to protect his rights. It is submitted that the Court of Military 
Appeals in the principal case has created considerable confusion by its 
failure expressly to overrule Barnaby and hold that any evidence resulting 
from an illegal order, whether or not consented to, is inadmissible. 


Charles W. Thompson 


PaTENTS—INTERFERENCE—REDUCTION TO PracTicE—CoMPosiITION oF Mat- 
TER—ProoF oF Utitity.—Blicke v. Treves, 241 F.2d 718, 112 U.S.P.Q. 
472 (C.C.P.A. 1957). 


Appellant produced the compounds of the interference counts and 
established, by tests in animals, their pharmacological activity prior to the 
filing date relied upon by appellee, the patentee. The Patent Office Board 
of Interferences (Interference No. 85,647, Jan. 4, 1955) nevertheless 
found appellee the first inventor on the ground that appellant had not 
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proven the utility necessary for a reduction to practice of the compounds 
of the counts. The Board held the tests were not representative of what 
was inferred to be the ultimate purpose or use, viz., human therapy; and 
that nothing short of actual clinical trial could therefore establish utility. 
In the specifications of both parties, the compounds were alleged to have 
pharmacological activity but no reference was made to the ultimate 
purpose of the invention. Held, reversed; where the specific utility 
alleged is a pharmacological activity as distinguished from actual curing 
of disease, and the existence of that activity is established by tests in 
animals, without objectionable after effects, utility is sufficiently estab- 
lished without an inquiry as to whether utility in human therapy has 
been proved by the tests. 

Utility is a requisite to patentability. In re Bremmer, 182 F.2d 216, 86 
US.P.Q. 74 (C.C.P.A. 1950). Also, proof of utility is required to establish 
an actual reduction to practice unless utility is obvious. Sak/atwalla v. 
Marburg, 172 F.2d 227, 80 U.S.P.Q. 439 (C.C.P.A. 1949) (composition); 
Reiners v. Mebltretter, 236 F.2d 418, 421, 111 US.P.Q. 97 (C.C.P.A. 
1956) (process). 

A composition of matter is reduced to practice when it is completely 
composed, Corona Cord Tire Co. v. Dovan Chemical Corp., 276 US. 
358, 383 (1928), if the utility in the pertinent art is well understood, 
Kyrides v. Bruson, 102 F.2d 416, 41 U.S.P.Q. 107 (C.C.P.A. 1939), or if 
the problem involved is in producing it, Knutson v. Gallsworthy, 164 F.2d 
497, 508, 74 U.S.P.Q. 324 (D.C.Cir. 1947). That a reduction to practice 
has been accomplished must have been recognized at the time by the 
inventor. E.]. DuPont de Nemours & Co. v. American Cyanamid Co., 
120 F.Supp. 697, 701, 101 U.S.P.Q. 270 (D.D.C. 1954). With some 
products, use may be necessary to prove utility as an element of an 
actual reduction to practice; with others, laboratory tests may suffice. 
Larsen v. Marzall, 195 F.2d 200, 92 U.S.P.Q. 306 (D.C.Cir. 1952). The 
requirements are analogous to those in mechanical cases. Lustig v. Legat, 
154 F.2d 680, 69 U.S.P.Q. 345 (C.C.P.A. 1946). 

Actual reduction to practice has seldom been found in a composition of 
matter which has not been tested. Cf. Adam v. Roth, 173 F.2d 259, 262, 81 
US.P.Q. 119 (C.C.P.A. 1949). However, no tests were required for a 
reduction to practice of a physical mixture in view of the known utility 
of its active ingredient, Larson v. Eicher, 49 F.2d 1029, 9 U.S.P.Q. 461 
(C.C.P.A. 1931) (cod liver oil composition), or for a chemical when a 
skilled chemist would know its utility, Kyrides v. Bruson, supra, (plastic- 
izer). On the other hand, an edible gelatine mixture was held not reduced 
to practice in the absence of a test for edibility. Collins v. Olsen, 102 F.2d 
828, 41 U.S.P.Q. 220 (C.C_P.A. 1939), and a rancidity—resistant mixture 
of a chemical and vegetable or animal fats was found not reduced to 
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practice in the absence of toxicity tests, Beadle v. Rosenwald, 206 F.2d 
928, 933, 99 U.S.P.Q. 113 (C.C.P.A. 1953). A hog cholera globulin was 
held not reduced to practice because immunization in hogs was not 
proved. Reichel v. Dorset, 262 Fed. 652 (D.C.Cir. 1920). And tests were 
required to establish the reduction to practice of a lubricant. Knutson v. 
Gallsworthy, supra. 

What tests are necessary must be determined on the basis of the 
particular facts involved. St. Pierre v. Harvey, 233 F.2d 337, 110 U.S.P.Q. 
47 (C.C.P.A. 1956). It is well settled, however, that commercial success 
need not be proved. R.C.A. v. International Standard Electric Corp., 232 
F.2d 726, 109 U.S.P.Q. 228 (3d Cir. 1956). While actual use is preferred, 
Sherwood v. Drewson, 29 App.D.C. 161, 173, 1907 C.D. 642 (1907) 
laboratory or shop tests are adequate if they simulate actual use, Chittick 
v. Lyons, 104 F.2d 818, 42 U.S.P.Q. 132 (C.C.P.A. 1939). The tests 
must be such as to establish utility beyond a reasonable doubt, Saklatwalla 
v. Marburg, supra at 232, or beyond probability of failure, Taylor v. 
Swingle, 136 F.2d 914, 58 U.S.P.Q. 468 (C.C.P.A. 1943). 

If the count to an interference contains a recitation of use, an alleged 
reduction to practice must show that use, and express limitation in a 
count cannot be ignored. McBride v. Teeple, 109 F.2d 789, 44 U.S.P.Q. 
523 (C.C.P.A. 1940). Where the count to the interference does not 
contain a use limitation, but the ultimate purpose or intended use is stated 
in the specification, it has often been required that this purpose or use 
must be proved. See, ¢.g., Saklatwalla v. Marburg, supra (a high strength, 
corrosion-resistant steel); E.J. DuPont de Nemours @ Co. v. American 
Cyanamid Co., supra (commercial production). This “ultimate purpose” 
doctrine, i.¢., the requirement that the intended purpose be proved, has 
not been employed to require proof of utility for uses other than those 
stated in the specification or claims, Farrington v. Mikeska, F.2d 412, 414, 
69 US.P.Q. 509 (C.C-P.A. 1946), except in the Patent Office where 
such proof has been required, as in the instant case, if human use could 
be inferred from the nature of the invention. Ex parte Appeal No. 24,620, 
34 J.P.O.S. 382 (1952). 

At one time, in interferences involving chemical compounds, the 
Patent Office followed the literal language of the Corona Cord decision, 
supra, that a composition of matter is reduced to practice when it is 
composed. Mills v. Pollard, Interference No. 73,834, file, U.S. Patent 
2,048,168 (1937). See also Ex parte Watt, 63 U.S.P.Q. 163 (P.O.Bd.App. 
1942), where all organic compositions were held to have utility as 
intermediates. However, in ex parte practice the Patent Office at times 
requires proof of safety and efficacy in human beings to establish utility 
where the composition is a medicament, see e.g., Ex parte Appeal No. 
25,726, 34 J.P.O.S. 381 (1952) (insulin composition); Ex parte Wolf, 
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65 U.S.P.Q. 527 (1945) (reducing blood pressure); Ex parte Appeal No. 
47,933, 27 J.P.O.S. 508 (1945) (curing disease), particularly where the 
utility alleged involves what is regarded by the Patent Office as an in- 
curable condition, In re Oberweger, 115 F.2d 826, 47 U.S.P.Q. 455 
(C.C.P.A. 1940) (hair grower); Ex parte Appeal No. 23,127, 34 J.P.OS. 
153 (1951) (cancer cure). The degree of proof required is commensurate 
with the seriousness of the use contemplated. Ex parte C., 25 J.P.O.S. 906 
(1943), accord Rudd v. Kingsland, 94 F.Supp. 569, 88 U.S.P.Q. 418 
(D.D.C. 1951). See also Reardon, The Utility Requirement in Chemical 
Patent Applications, 38 J.P.O.S. 282 (1956); Note, The Requirement of 
Utility in Chemical Patent Applications, 20 Geo.Wasu.L.REv. 727 (1952). 
Strict Patent Office requirements with regard to adequacy of disclosure 
and proof of utility are not always limited to cases involving medicaments. 
Ex parte Tolkmith, 102 U.S.P.Q. 464 (P.O.Bd.App. 1954) (disclosure as 
parasiticide); Compare Smith v. Bousquet, 111 F.2d 157, 45 US.P.Q. 
(C.C.P.A. 1940) (proof as insecticide), with Ex parte Ladd, file, US. 
Patent 2,725,411 (1955). 

In the instant case, the Patent Office Board of Interferences applied 
the “ultimate purpose” doctrine by inferring human use. In so doing, 
it imposed the same stringent requirement of proof of safety and efficacy 
in humans, to establish utility, as it imposes when human use is an inherent 
part of the invention. The Board did not distinguished the instant fact 
situation from situations where the invention is incomplete, in the absence 
of a proven ultimate purpose, because of the state of the art, limitations 
in the count, or statements made in the specification. 

On appeal, however, the Court of Customs and Patent Appeals drew 
a distinction between inventions where the alleged utility is the curing 
of a disease, and inventions where the alleged utility is the production of 
a pharmacological effect (antispasmodic and mydriatic activity). The 
court refused to infer a use that was not alleged. Although dismissing 
appellant’s argument that no tests were required, on the ground that a 
compound’s antispasmodic activity cannot be foretold with certainty 
merely from its similarity with known antispasmodics, the court found 
no precedent which would require testing for a specific purpose not in- 
cluded in the count or mentioned in the specification. It said that proof 
of the production of the alleged pharmacological effect, without serious 
toxicity, in animals is sufficient to establish utility for, and consequently 
a reduction to practice of, the invention. 

The instant court’s decision is consistent with its holding in Farring- 
ton v. Mikeska, supra, where it refused to require, as proof of utility for 
a wetting agent, tests in hard or acid water where proof of utility in soft 
water had been proven. What tests are necessary can depend upon 
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statements made in the specification, but not upon what might be inferred 
from the nature of the invention. 

The instant decision is also significant because neither human use nor 
any other ultimate purpose was alleged in the specification of either 
party to the interference. The Patent Office, in granting the patent to 
appellee, nevertheless regarded the disclosure of pharmacological activi- 
ty as sufficient to meet the statutory provision, 35 U.S.C. § 112 (1952), 
which requires a disclosure of the “best mode contemplated by the 
inventor of carrying out his invention”. The Court of Customs and 
Patent Appeals regarded proof of utility consistent with this dis- 
closure sufficient to establish an actual reduction to practice. Con- 
sequently, the instant decision holds, in effect, that an ultimate pur- 
pose is not vital to a finding of disclosure of utility or an actual re- 
duction to practice, if the invention otherwise meets the basic re- 
quirement that it “promote the Progress of Science and useful Arts.” 
U. S. Const. art I, § 8. 

The instant decision thus reverses a Patent Office trend toward in- 
creasingly stringent requirements for proof of utility in chemical cases. 
Its effect will also be felt in Rule 131 practice which follows interference 
practice as closely as possible. Ex parte Gross, 1901 C.D. 248; Ex parte 
Appeal No. 11,638, 30 J.P.O.S. 150 (1948). 

It is submitted that the decision reflects the spirit and intent of the 
patent laws. Having fulfilled the utility requirements by allegations 
and proof of pharmacological activity, appellant properly was not re- 
quired to prove clinical efficacy, which approaches a requirement of 
proof of commercial success. While proof of the ultimate purpose of 
an invention may be a proper requirement where that purpose is an 
integral part of the invention, such proof is unnecessary where utility 
can otherwise be established, and particularly where the inventor in 
his application has made no allusion to such a use. 

Jobn L. White 
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SELECTED WRITINGS ON EVIDENCE AND TRIAL. Edited by William T. Fryer; 
sponsored by Association of American Law Schools. St. Paul, Minne- 
sota: West Publishing Co., 1957. 1232 pages, $10.00. 


No more valuable book has been produced in recent years than SELECTED 
Writincs oN EvipeNCE AND TRIAL, edited by Professor — of The 
George Washington University Law School, with the aid of other legal 
scholars in evidence, and under the sponsorship of the Association of 
American Law Schools. Off the press just last April, this book, containing 
selected writings on evidence and trials from the various law reviews 
and other legal periodicals, is a publication which should be on the 
“first purchase list” of every law office. Nothing like it has previously 
been produced. It is well indexed so that the subject matter can be 
quickly located, and contains critical discussion of many knotty prob- 
lems, with extensive references to the case law which often takes long 
research to locate. Aside from its research value it is also good reading. 

SELECTED Wnritincs is organized under the traditional divisions of the 
subject of evidence. Writings, the best evidence rule, the parol evidence 
rule and the intricacies of legal interpretation are considered. The sub- 
jects of privilege, witnesses, examination, cross-examination, and im- 
peachment of witnesses presents the techniques of use as well as legal 
history and theory behind the rules. The chapter on “Opinion Rule 
and Expert Testimony” is excellent, as are the sections on proof by 
demonstration and by experiment, and on methods of proof of damages. 
Here can be found the answer to the perplexing question of how to sub- 
poena a machine into court. 

The article on relaxation of the rules in “big cases” involving economic 
and technological issues of fact, by Professor George H. Dession, is 
illuminating on method and use of expert and other testimony in the 
industry-wide proceedings such as those arising under the Sherman Act 
where the complexity of issues is great. Anti-trust lawyers and those 
dealing with contract renegotiation in government cases generally, will 
benefit themselves a great deal by careful study of this article. 

There is also an excellent treatment of the use of medical testimony 
and the techniques in examining the medical witness, an area of special 
importance today. The treatment of the hearsay rule and exceptions is 
stimulating reading and contains penetrating articles upon the subject. 
Included among these are the writings of Professors Edmund M. Mo 
and Charles T. McCormick, two masters of the subject. The chapter on 
“Burden of Proof and Presumptions” re-examines the entire subject. The 
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complexities and the diversity of views are analyzed with a nicety that 
will illuminate this confused area with a welcome light.1 

The chapter on “Rules in Administrative Proceedings” reminds lawyers 
that the relaxation of the exclusionary rules before administrative tribunals 
does not eliminate the need for knowledge of the rules of evidence. Many 
of the factors which exclude evidence in court trials still remain vital 
in determining what weight should be given to it in resolving a con- 
troversial issue when the evidence is admitted. Chapter XI, on “Rules in 
Administrative Proceedings” with articles by Thomas F. Green, Kenneth 
Culp Davis, Bernard Schwartz and selections from law review notes 
and comments is “must” reading for lawyers with administrative practice. 
The examples of problems encountered and the discussion of epoch- 
making decisions show the development of administrative fact finding 
which has made strong inroads — the law of evidence generally. 

SELECTED REapDINGs contains fifty-four name authors, and hundreds of 
notes and case comments. The selection of materials by Professor Fryer 
and his committee was very difficult in some areas because several articles 
written by able authors existed upon the same subject and all could not 
be included. However, at the conclusion of the articles selected, reference 
is made to the articles upon similar subjects, thus providing a valuable 
source of reference. 

Perhaps the reader will derive the greatest enjoyment from the inter- 
esting and topical special areas such as psychiatric testimony, wiretapping, 
techniques in examining character witness with the right and wrong 
wording of questions to be asked, impeachment of witnesses, truth serum, 
lie detectors, magnetic recordings, use of interpreters, X-ray film, income 
tax return to prove earning capacity, vicarious admissions, documentary 
evidence, res gestae with its multifold use and misuse, relevancy, proof 
of safety in negligence cases, pre-trial practice, blood groupings in 
paternity cases, hospital records, privileges, the Funk doctrine, the Weeks 
case and the endless number of comments upon almost any imaginable 
evidence issue. All of these seem to be selected on the basis of careful 
research, thorough analysis and able writing. 


The book is handsomely bound, and printed in large readable type, and 
is more than a reference work. It is to be read, studied and enjoyed. 
It is the kind of book which a lawyer will constantly refer to in his office 
for the solution of the more difficult, complicated and novel questions of 
the law that arise in his practice. It is the kind of book which he will 
also take home to read for enjoyment and to expand his understanding 
and to broaden his horizons of the subject of evidence which penetrates 
so deeply into the solution of problems in all areas of the law. Law 
students as well as their professors will appreciate the meaty, to the point, 


1 The uncertainties in the subject of presumptions are illustrated by the fact that the 
Model Code of Evidence completed in 1942 was completely changed in the Uniform 
Rules of Evidence published in 1953. The reasons for the change and the current trend 
as well as specific applications are discussed extensively in this chapter which has 
some of the best writing of Professor Morgan. 
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and easy to find contents of the book. Libraries will by the acquisition 
of this one book be able to provide readers with the same coverage of 
the law of evidence as many volumes of legal periodicals. The smaller 
libraries, which may not stock many volumes of legal periodicals should 
be especially interested in this. All will benefit by the high quality of 
the editing provided by Professor Fryer, to whom the lion’s share of the 
credit belongs. His imagination in organization, his knowledge of the 
subject, and the endless hours of work in editing, selecting and arrang- 
ing has made this book one of the most useful tools of the lawyer as well as 
a delightful source of reading by members of the learned profession. 

Lawyers and law students like good books. We live with our books 
and take pride in a good library. Lawyers usually have good libraries in 
their homes as well as in their offices, relating both to law and to other 
matters of their diversified interests. The selection of books today with 
much being written about many intriguing topics is difficult, and cost 
and space considerations inhibit acquisition of many of them. But in 
the field of legal writing there is no book in which pride of possession 
will rise higher than SeLecrep Writincs oN EvipENCE AND TRIAL. 


Mason Ladd* 


PROFESSIONAL ETuics oF CERTIFIED PuBLic AccounTANTs, by John L. 
Carey. New York: American Institute of Accountants, 1956. 233 
pages, $4.00. 


The increasing complexities of business and government have resulted 
in bringing lawyers and accountants into a closer personal and profes- 
sional relationship. This is particularly true in the case of tax practice 
and in the corporate areas where the lawyer frequently finds himself 
working with the accountant; then, it becomes obvious that the many 
problems of ethics involving professional conduct, confidential relation- 
ships and duty to the client are mutually shared. 

Both the legal profession and the accounting profession prohibit a 
partnership of law and accounting, although each profession must fre- 
quently use the services of the other or are retained to work jointly on a 
problem of law or accounting. In these situations it is important that each 
should be aware of professional and ethical standards of the other. Pro- 
FESSIONAL Eruics is a notable contribution to a basic understanding of 
professional problems of the accounting profession, particularly in the 
areas of taxation and corporate practice where the lawyer is involved. 

The rules of professional conduct for certified public accountants have 
been developing for a period of over forty years, during which time 
they have had to yield to changing concepts and demands of a rapidly 


* Dean, College of Law, State University of Iowa. 
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developing field of public accounting. Mr. Carey in his book has at- 
tempted to make the rules more meaningful by applying them to the 

roblems which occur in modern day accounting practice. In this treatise 
attention has been directed almost exclusively to the Rules of Professional 
Conduct of the American Institute of Accountants, as revised in 1950. 
The work is all the more timely in view of the fact that the legal profes- 
sion itself is currently reappraising its own rules of professional conduct, 
the canons of ethics of the American Bar Association.* 

Perhaps the treatise written by Mr. Carey will stimulate a further 
critical analysis and point up the need for a reappraisal of the rules of 
the various state societies of certified public accountants, and of the State 
Boards of Accountancy which exist in thirty-two states and territories. 
Constant reference by both professions to the professional ethics and 
standards governing law and accounting will not only improve the re- 
lationships between the professions, but it will serve as a constant reminder 
of the need for criticism and improvement in an attempt better to serve 
the present day needs of society. 


John T. Fey* 


THEORY AND REALITY IN PusLic INTERNATIONAL Law, by Charles De 
Visscher (translated by P. E. Corbett). Princeton: Princeton Univer- 
sity Press, 1957. 381 pages, $5.00. 


Here is a book which is at once representative of the ferment charac- 
teristic of the study of international law today and a budding classic in its 
own right. First published in France in 1953, revised in 1956, it has been 
translated into English by Professor Percy Corbett of Princeton, himself 
one of the leaders in the modern re-examination of traditional interna- 
tional legal concepts. Charles De Visscher, a Belgian, is now a professor 
of law at the University of Louvain, and a former judge of the Inter- 
national Court of Justice. He brings to this work both experience in the 
conduct of international affairs and the deep interest of the scholar. 

Essentially, De Visscher has written a study of the relationship of law 
and politics in the world power process. He has turned a keen eye on 
the self-imposed sterilities of many commentators on international law 
—those of the positivist school who persist in viewing the law of nations 
as an abstract body of rules and doctrine while making no attempt to re- 


1A special committee of the American Bar Association, headed by Judge Philbrick 
McCoy, is making an extensive survey of existing canons of legal ethics and their 
adequacy in meeting the demands of the changing pattern of legal practice in the 
United States. The work of this Committee was largely activated as a result of a 
critical analysis of professional legal ethics, of which the Chairman was co-author. 
See Puittrps anp McCoy, Conpucr oF JuDGES AND Lawyers: A Stupy or Pro- 
FESSIONAL EtuHics, DISCIPLINE AND DISBARMENT (1952). 

*Clerk of the United States Supreme Court; member of the bars of Maryland, Dis- 
trict of Columbia and the U.S. Supreme Court. 
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late those rules to the actual conduct of nation-states in the world as it is. 
As De Visscher says in his preface, 


The formidable reality of politics made some nostalgic for a closed 
and complete legal universe, where disembodied law, reduced to a 
pure logical structure, would operate as sovereign regulator of the 
relations between abstract conceptions. The aspiration to make law 
an absolutely autonomous system led to detaching it from its social 
function and reducing it to the position of a mere intellectual con- 
struction. [p. xii.] 


It is the great merit of this book that the attempt is successfully made 
to indicate the role which international law in fact plays in the resolution 
of transnational disputes. As Corbett observes in his translator’s preface, 
the book is “a documented exposition of the limitations imposed by the 
present distribution of political power on the operation of legal norms 
in shaping the external conduct of governments” (p. viii). International 
law founders on the anarchic concept of absolute sovereignty in a world 
“community” which does not have the minimum of solidarity necessary 
to be a true community. Law plays its greatest role in the areas of inter- 
national affairs which nation-states do not regard as vital to their inter- 
ests; but it is power (politics), not law, which is the dominant factor 
when a nation’s vital interests are at stake. 

De Visscher strikes a middle ground between those specialists in inter- 
national relations who relegate international law to the category of in- 
effectual pious platitudes and the jurists who tend to exaggerate the 
autonomy of their discipline and to place too high a value on law as a 
controlling force in international politics. Necessary for the meaningful 
study of international relations is an understanding of both power and 
law and what each can do in the world as it now is. The book ends on 
the affirmative note of calling for a revitalized study of international law, 
based on an attempt to digest “the data, now so rich, that the young 
science of international relations can provide” (p. 363). The task, thus, 
of the student is to identify “the political, economic, and demographic 
factors that shape, sustain, and develop [the rules of international law], 
as well as those that help to distort or destroy them” (p. 364). 

This book is not for the beginning student; it presupposes a knowledge 
of the basic literature of international law. Nevertheless, it is a book 
which can be read with profit by all who labor in the complex field of 
the relations of nation-states. It is a welcome addition to the as yet far 
too small shelf of books written by those who would modernize the 
study of the role which legal norms play in world politics. Besides be- 
ing an outstanding example of meaningful study in its own right, it 
could well trigger more studies of the same type by others. 


Arthur S. Miller* 


* Associate Professor of Law, Emory University. 
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REGULATING Business BY INDEPENDENT CoMMISssION, by Marver H. Bern- 
stein. Princeton: Princeton University Press, 1955. 306 pages, $5.00. 


At a time when the administrative process has been under considerable 
scrutiny because of its alleged lack of judicialization, it is refreshing to 
read a criticism of administrative agencies for being too judicial. This is 
one of the themes which underlie Mr. Bernstein’s analysis of the in- 
dependent regulatory commissions. Although Mr. Bernstein has done a 
valuable job in compiling the mass of data concerning the various agencies, 
the greatest value of this work is its analysis of the faults and shortcom- 
ings of the independent commissions. To both the legislator whose duty 
it may be to correct the defects of independent commissions and to the 
practitioner who regularly appears before these commissions the last two 
chapters will be invaluable. 

Several basic ideas recur frequently: Mr. Bernstein thinks that the 
idea of taking the commissions out of politics was and is a fallacy. He 
feels that it is unrealistic to divorce the commissions from the power and 
prestige of the President and then expect them to enforce legislative pro- 
nouncements against well-organized and well-financed groups. The re- 
sult of this political quarantine has been to cut off the commissions from 
public responsibility and make them susceptible to control by the interests 
which they were created to regulate. Mr. Bernstein also feels that the 
independence of the commissions from each other has prevented them 
from ne a well integrated approach to the national economic de- 
man 

His second criticism is directed at the failure of the commissions to 
formulate an economic policy through planning, which was brought 
about by a preoccupation with deciding individual cases and resulting 
over-emphasis on the judicial function of this legislative-judicial creature. 

A third recurring idea is that too often the commissions fall prey to 
the industries which they regulate. The continued opposition of an or- 
ganized industry soon overcomes the public interest as the zeal for re- 
form ceases and is replaced by public apathy towards the commission. 
As a result the commission feels that it must be wholly unbiased and fair 
in its dealings with industry, and no one is left to represent the public. 
This criticism appears to be valid. Despite the objections of certain 
critics it is likely that administrative due process has seldom been less 
than judicial due process. 

An outstanding criticism which must be made is Mr. Bernstein’s evi- 
dent lack of familiarity with the routine functioning of the commissions. 
His knowledge on the subject appears to have been acquired by reading 
rather than by personal experience. It is in those areas where experience 
is vital as a basis of valid criticism—such as in the chapter “Commissioners 
and the Problem of Expertness”—that the book suffers. In general, how- 
ever, the excellence of his broad-gauged criticism more than makes up for 
this weakness. 
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Both the informative material which this book contains and its insights 
into the guiding motivations of the commissions should be of great value 
to any lawyer engaged in administrative practice. To the ideas of law 
and procedure of the courtroom lawyer it offers a vivid contrast. Cer- 
tainly, in its recognition of the need for an expansion of administrative 
processes and its conviction that governmental regulation of business is 
vital to continued private ownership, the book serves a vital function in 
these days of criticism of administrative law. Its “Approach to the Reg- 
ulatory Process” is an informative and thought provoking stimulus for 
anyone familiar with the administrative branch of government. 


William N. Early* 


* Member of the bar of the District of Columbia. 
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